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application of counsel prior to the selection of the jury, accord the adverse party such additional

one or more issues are represented by different attorneys, the trial court in its discretion may, on 
purposes of this rule. Where, however, multiple parties having a substantial identity of interest in 
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sworn but before any evidence is presented. All challenges shall be tried by the court.
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any individual juror which by law is ground of challenge for cause must be made before the juror 
challenge to the array shall be decided before any individual juror is examined. A challenge to 
on the ground that the jurors were not selected, drawn or summoned according to law. A 
(b) Challenges in the Array; Challenges for Cause. Any party may challenge the array in writing 
court's interrogation in its discretion.

are drawn without placing them under oath. The parties or their attorneys may supplement the 
interposed, the court shall interrogate the prospective jurors in the box after the required number 
(a) Examination of Jurors. For the purpose of determining whether a challenge should be 
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number of peremptory challenges as it deems appropriate in order to avoid unfairness to the 

adverse party. 
 
(d) Peremptory Challenges in Criminal Actions. Upon indictment for kidnapping, murder, 

aggravated manslaughter, manslaughter, aggravated assault, aggravated sexual assault, sexual 

assault, aggravated criminal sexual contact, aggravated arson, arson, burglary, robbery, forgery if 

it constitutes a crime of the third degree as defined by N.J.S.A. 2C:21-1b, or perjury, the 

defendant shall be entitled to 20 peremptory challenges if tried alone and to 10 such challenges 

when tried jointly; and the State shall have 12 peremptory challenges if the defendant is tried 

alone and 6 peremptory challenges for each 10 afforded defendants when tried jointly. In other 

criminal actions each defendant shall be entitled to 10 peremptory challenges and the State shall 

have 10 peremptory challenges for each 10 challenges afforded defendants. When the case 
is to be tried by a foreign jury, each defendant shall be entitled to 5 peremptory challenges, and 

the State 5 peremptory challenges for each 5 peremptory challenges afforded defendants. 
 
(e) Order of Exercising of Peremptory Challenges. 
 
(1) In any case in which each side is entitled to an equal number of challenges, those challenges 

shall alternate one by one, with the State in a criminal case and the plaintiff in a civil case 

exercising the first challenge. 
 
(2) In any case in which there is more than one defendant and/or an uneven number of 

peremptory challenges, the court shall establish the order of challenge, which shall be set forth 

on the record prior to the commencement of the jury selection process. 
 
(3) The passing of a peremptory challenge by any party shall not constitute a waiver of the right 

thereafter to exercise the same against any juror, unless all parties pass successive challenges. 
 
(f) Conference Before Examination. Prior to the examination of the prospective jurors, the court 

shall hold a conference on the record to determine the areas of inquiry during voir dire. 

Attorneys shall submit proposed voir dire questions in writing in advance. If requested, the court 

shall determine whether the attorneys may participate in the questioning of the prospective jurors 

and, if so, to what extent. During the course of the questioning, additional questions of 

prospective jurors may be requested and asked as appropriate under the circumstances. The judge 

shall rule on the record on the proposed voir dire questions and on any requested attorney 

participation. 
 
(g) Jury Selection Must be Conducted in Open Court. Subject to (1) and (2) below, the public 

must be provided reasonable access to the courtroom during the jury selection portion of the trial. 
 
(1) Exclusion of Public from Courtroom; Compelling Reasons; Alternatives. The trial judge may 

not exclude the public from the courtroom unless there is a compelling need to do so. In making 

that determination, the trial judge shall first consider reasonable alternatives, such as holding jury 

selection in a larger courtroom, if one is available. If there are compelling reasons to exclude the 

public from the courtroom, the judge shall consider alternative ways to permit observation, 

including electronic means. The trial judge shall issue a statement of reasons for limiting or 
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denying public access to jury selection. 
 
(2) Voir Dire of Individual Jurors. The requirement of public access to the courtroom during jury 

selection does not preclude the court from conducting the voir dire of any individual juror on the 

record at sidebar, or in writing. 
 
Supreme Court Directives 21-06 and #4-07:  established mandatory voir dire procedures that 

include: 
 

- A general explanatory comment 
- Authorization for the court to dispense with asking each juror each question individually, 

subject to conditions set forth in the directive 
- A set of model questions for both criminal and civil trials 
- Supplemental questions for automobile negligence, slip and fall cases and malpractice 

cases 
- Standard biographical questions for all trials 
- Omnibus qualification questions for all trials 
- Examples of open ended questions intended to stimulate discourse between the court and 

the juror on relevant matters 
 
 
INITIALLY:  
 
Consent Challenges: 
 
Where a prospective juror has any connection with a party or witness which might affect 

impartiality he should be excused by consent at the outset.  See NJ Rules of Court comments to 

Rule 1:8-3 [2.2]. State v. Deatore, 70 N.J. 100, 104-106 (1976) 
 
For Cause Challenges: 
 
Wherever a disclaimer by a juror of partiality runs counter to human experience and expectation 

under the circumstances, the safest course to ensure an impartial jury is for that juror to be 

excused for cause by the court.  Any juror who casts doubt on his own ability to sit fairly and 

impartially must be excused for cause.  See Catando v. Sheraton Poste Inn, 249 N.J. Super. 253 

(App. Div. 1991) 
 
Catando v. Sheraton Poste Inn states as follows:  “It is one thing to accept a juror with a potential 

disqualification who repeatedly insists that he or she can sit fairly and impartially. See State v. 

Hunt, 115 N.J. 330, 350 (1989).  It is quite another to accept a juror who repeatedly expresses 

doubts about his own ability to sit unaffected by huis perceived experiences as a frequent victim 

of groundless suits for money. The final “I don’t think so” did not solve the problem.  Everyone 

wants to be thought of as open-minded, but it does not dissipate feelings of bias for the judge to 

suggest by his questions how unworthy of good citizenship such feelings might be.  Early 

answers from prospective jurors may have a spontaneous accuracy that later, judicially 

channeled answers may lack.” (Catando, 249 N.J. Super 253, 261-262) 
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Peremptory Challenges: 
 
The peremptory challenge has several purposes: The peremptory challenge allows litigants to 

secure a fair and impartial jury. It gives the parties some control over the jury selection process. 

It allows an attorney to search for biases during the selection process without fear of alienating a 

potential juror. It serves as an insurance policy when a challenge for cause is denied by the judge 

and the challenging party still believes that the juror is biased. It can also be used, arguably, to 

gain an advantage for your client by seeking a panel that will be favorable to your client’s 

interests.   
 
The peremptory challenge was once defined by the U.S. Supreme Court as a challenge 

"exercised without a reason stated, without inquiry and without being subject to the court's 

control,"  See Swain v. Alabama, 380 U.S. 202, 220 (1965). That was changed by Batson v. 

Kentucky, 476 U.S. 79 (1986) for criminal trials, Edmonson v. Leesville Concrete Co., 500 U.S. 

614 (1991) for civil cases and its New Jersey progeny, State v. Gilmore, 103 N.J. 508 (1986)—

all these cases disallowed the use of peremptory challenges when they were based on the race of 

the juror. 
 
Peremptory challenges enable participants to exclude those jurors they believe will be most 

favorable to the other side, which provides a means of eliminating "extremes of partiality on both 

sides."  Holland v. Illinois, 493 U.S. 474, 484 (1990) (quoting Batson v. Kentucky, 476 U.S. 79, 

91 (1986)). 
 
CONCLUDING THOUGHTS: 
 
The use of peremptory challenges is perhaps the most important weapon a trial lawyer has to 

protect their client from implicit bias.  Explicit bias generally results in a consensual or court 

initiated “for cause” challenge.  
 
The importance of peremptory challenges is highlighted by the availability of the petit jury list 

under NJ Court Rule 1:8-5 (“The list of the general panel of petit jurors shall be made available 

by the clerk of the court to any party requesting the same at least 10 days prior to the date fixed 

for trial”) 
 
See also an interesting case tried by my partner Mitch Makowicz:  Joseph Carino v. Christopher 

Muenzen, Unpublished Appellate, DOCKET NO. A-5491-08T15491-08T1; Argued May 26, 

2010 – Decided Before Judges Cuff, Miniman and Waugh. 
On appeal from Superior Court of New Jersey, Law Division, Morris County, Docket No. L-

0028-07. Mitchell J. Makowicz, Jr., argued the cause for appellant (Blume, Goldfaden, 

Berkowitz, Donnelly, Fried & Forte, attorneys; Mr. Makowicz, on the brief). Neil Reiseman 

argued the cause for respondent (Reiseman, Rosenberg & Pfund, PC, attorneys; Mr. Reiseman, 

of counsel; Pamela C. Castillo, on the brief). 
In Carino, the plaintiff appellant contends that the trial judge abused his discretion during jury selection 

by precluding his attorney from accessing the internet to obtain information on prospective jurors. He 

argues that the trial judge deprived him of "the opportunity to learn about potential jurors . . . one of the 
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most fundamental rights of litigation." Muenzen counters by arguing that the judge did not abuse his 

discretion. 
 
The purpose of voir dire is to ensure that a fair and impartial jury is empanelled. State v. Williams, 93 

N.J. 39, 61 (1983). "'In the absence of a statute or court rule to the contrary, as long as the selection 

procedure results in a fair and impartial jury, the manner in which a jury is to be selected is properly 

within the trial court's sound discretion.'" State v. Howard, 192 N.J. Super. 571, 576 (App. Div. 1983) 

(quoting Turner v. Virginia, 273 S.E.2d 36, 41 (1980), cert. denied, 451 U.S. 1011, 101 S. Ct. 2347, 68 L. 

Ed. 2d 863 (1981)). A reviewing court must generally accord great deference to the trial judge, who has 

broad discretion in conducting voir dire. State v. Koedatich, 112 N.J. 225, 274 (1988), cert. denied, 488 

U.S. 1017, 109 S. Ct. 813, 102 L. Ed. 2d 803 (1989); see also State v. Manley, 54 N.J. 259, 269 (1969) 

(explaining that New Jersey law vests trial courts with broad discretion in conducting voir dire). 
 
In addition, as we held in State v. Cusumano, 369 N.J. Super. 305, 311 (App. Div.), certif. denied, 181 

N.J. 546 (2004): 
 
"A trial judge has the ultimate responsibility to control the trial in the courtroom and is given wide 

discretion to do so." Horn v. Village Supermarkets, Inc., 260 N.J. Super. 165, 175 (App. Div. 1992), 

certif. denied, 133 N.J. 435 (1993). The exercise of this authority, however, is circumscribed by the 

judge's responsibility to act reasonably and within constitutional bounds. Ryslik v. Krass, 279 N.J. Super. 

293, 297-98 (App. Div. 1995). 
 
In making his ruling, the trial judge cited no authority for his requirement that trial counsel must notify 

an adversary and the court in advance of using internet access during jury selection or any other part of 

a trial. The issue is not addressed in the Rules of Court. 
 
We note, however, that on April 25, 2008, the trial court administrator for the Morris/Sussex Vicinage 

issued a press release announcing that "wireless internet access" had become available throughout the 

Morris County Courthouse to "maximize productivity for attorneys" and other court users. The press 

release quotes the assignment judge as stating that the "courthouse enhancement allows court users" to 

"access online databases." There is nothing in the press release, or elsewhere as far as we can determine, 

that requires attorneys to notify the court or opposing counsel in advance of their intention to take 

advantage of the internet access made available by the Judiciary. 
 
Despite the deference we normally show a judge's discretion in controlling the courtroom, we are 

constrained in this case to conclude that the judge acted unreasonably in preventing use of the internet by 

Joseph's counsel. There was no suggestion that counsel's use of the computer was in any way disruptive. 

That he had the foresight to bring his laptop computer to court, and defense counsel did not, simply 

cannot serve as a basis for judicial intervention in the name of "fairness" or maintaining "a level playing 

field." The "playing field" was, in fact, already "level" because internet access was open to both counsel, 

even if only one of them chose to utilize it. 

 
The mistake made by many lawyers is the use of peremptory challenges to secure “the prefect 

jury” for you client.  Seasoned practitioners know the perfect jury does not exist and this method 

(or gamble) often leads to the dangerous elimination of peremptory challenges. 
 
The reduction of implicit bias in the use of peremptory challenges is well served by the proper 

use of State v. Gilmore challenges.   
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systemic minority attrition among the group who appears at courthouses). (Rose report at page i)

reasonably represented the profile of people who appear at court (there is, however,

surprisingly, the profile of people selected for juries in most – but not all – New Jersey counties 
indeed reflective of the racial make-up of the county population.  “Significantly, and

supports the idea that current peremptory challenge practice has yielded jury panels that are 
June 1, 2021) that is relied on by the courts in anticipation of the November Judicial Conference 
Jury Representativeness Prepared for the New Jersey Supreme Court by Mary R. Rose, Ph.D. 
report (formally, Final Report on New Jersey’s Empirical Study of Jury Selection Practices and 
The current peremptory challenge system in New Jersey arguably works well.  The Mary Rose 
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SYLLABUS 
 

This syllabus is not part of the Court’s opinion.  It has been prepared by the Office of the 

Clerk for the convenience of the reader.  It has been neither reviewed nor approved by the 

Court.  In the interest of brevity, portions of an opinion may not have been summarized. 
 

State v. Edwin Andujar (A-6-20) (084167) 
 

Argued March 30, 2021 -- Decided July 13, 2021 
 

RABNER, C.J., writing for a unanimous Court. 
 

 In this appeal, the Court considers defendant Edwin Andujar’s argument that he 

was denied the right to a fair trial because racial discrimination infected the jury selection 

process.  In doing so, the Court addresses for the first time when a criminal history check 

can be run on a prospective juror. 

 

 The appeal centers on the selection process for F.G., a Black male from Newark.  

F.G. was questioned at sidebar for about a half hour.  Throughout the questioning, F.G. 

told the court he believed he could be a fair and impartial juror. 

 

 F.G. volunteered that he had answers to multiple voir dire questions, including 

having two cousins in law enforcement and knowing “[a] host of people” who had been 

accused of crimes -- five or six close friends in all.  In providing details about those 

accusations, F.G. used terms like “CDS” and “trigger lock.”  F.G. also told the court 

about three crime victims he knew.  He said that two cousins had been murdered, and a 

friend had been robbed at gunpoint.  F.G. was asked if anything he had said would have 

an impact on him as a juror.  F.G. suggested that he, like every other juror, has a unique 

background and perspective, which is why defendants are judged by a group.  After 

additional questions, F.G. was asked whether the criminal justice system was fair and 

effective; F.G. responded, “I believe so because you are judged by your peers.” 

 

 The State challenged F.G. for cause and asked that he be removed.  The prosecutor 

noted that F.G. “has an awful lot of background” and “uses all of the lingo about, you 

know, the criminal justice system.”  A second prosecutor voiced concern that F.G.’s 

“close friends hustle, engaged in criminal activity” because “[t]hat draws into question 

whether [F.G.] respects the criminal justice system” and his role as a juror. 

 

 Defense counsel stated that “it is not a hidden fact that living in certain areas you 

are going to have more people who are accused of crimes, more people who are victims 

of crime,” and that “to hold it against [F.G.] that these things have happened . . . to people 

that he knows . . . would mean that a lot of people from Newark would not be able to 

serve.” 
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 The trial court denied the State’s motion, explaining that “[e]verything [F.G.] said 

and the way he said it leaves no doubt in my mind that he . . . does not have any bias 

towards the State nor the defense . . . .  I think he would make a fair and impartial juror.” 

 

 After the court’s ruling, the prosecution ran a criminal history check on F.G.  The 

next day, the court explained the prosecutor “came to see me yesterday” and revealed that 

there were “warrants out for F.G.” and that “[t]hey were going to lock him up.”  Defense 

counsel noted there was “one warrant out of Newark Municipal Court.”  Afterward, the 

State renewed its application to remove F.G. for cause.  When the court asked for the 

defense’s position, counsel responded, “I don’t oppose[] the State’s application.” 

 

 Defense counsel expressed concern about tainting the jury and added, “I think 

coming to court for jury service no one expects they are going to be looked up to see if 

they have warrants.”  The prosecutor replied that “the State is not in the habit of . . . 

looking at a random juror’s” criminal history, and then reiterated concerns the State had 

voiced the day before to explain why it ran a background check.  The prosecutor denied 

that racial bias played a role in the State’s application to remove F.G. for cause.  Defense 

counsel then placed on the record a “concern that the State doesn’t typically check people 

out, but in this case, they did single someone out to check for warrants.” 

 

 Defense counsel asked the court to award defendant one additional peremptory 

challenge.  Counsel argued that the State had an unfair advantage in that it could access 

databases to run a criminal history check, but defendant could not; counsel also noted that 

the State’s “target[ing]” of F.G. “implicates due process concerns . . . regarding [F.G.’s] 

rights to sit on a jury.”  The court denied the request.  The jury convicted defendant. 

 
 The Appellate Division reversed and remanded for a new trial.  462 N.J. Super. 537, 

563 (App. Div. 2020).  The Court granted certification.  244 N.J. 170 (2020). 
 

HELD: *Courts, not the parties, oversee the jury selection process.  On occasion, it 

may be appropriate to conduct a criminal history check to confirm whether a prospective 

juror is eligible to serve and to ensure a fair trial.  That decision, though, cannot be made 

unilaterally by the prosecution.  Going forward, any party seeking to run a criminal 

history check on a prospective juror -- through a government database available only to 

one side -- must present a reasonable, individualized, good-faith basis for the request and 

obtain permission from the trial judge.  The results of the check must be shared with both 

parties and the court, and the juror should be given an opportunity to respond to any 

legitimate concerns raised. 

 

  *That standard was not met here.  Nor is there anything in the record that 

justified the State’s decision to selectively focus on F.G. and investigate only his criminal 

record.  Based on all of the circumstances, the Court infers that F.G.’s removal from the 

jury panel may have stemmed from implicit or unconscious bias on the part of the State, 
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which can violate a defendant’s right to a fair trial in the same way that purposeful 

discrimination can.  Defense counsel raised multiple serious concerns but should have 

leveled a more precise objection.  Nonetheless, the Court cannot ignore the evidence of 

implicit bias that appears in the extensive record.  Under the circumstances, defendant’s 

right to be tried by an impartial jury, selected free from discrimination, was violated.  The 

Court therefore reverses his conviction and remands for a new trial. 

 

  *New Jersey today allows for the highest number of peremptory challenges 

in the nation -- more than double the national average -- based on a statute enacted in the 

late 1800s.  Yet, as the United States Supreme Court acknowledged decades ago, 

peremptory challenges can invite discrimination.  See Batson v. Kentucky, 476 U.S. 79, 

96, 98 (1986).  Although the law remains the same, our understanding of bias and 

discrimination has evolved considerably since the nineteenth century.  And federal and 

state law have changed substantially in recent decades to try to remove discrimination 

from the jury selection process.  See Batson, 476 U.S. 79; State v. Gilmore, 103 N.J. 508 

(1986).  It is time to examine the jury selection process -- with the help of experts, 

interested stakeholders, the legal community, and members of the public -- and consider 

additional steps needed to prevent discrimination in the way we select juries.  The Court 

calls for a Judicial Conference on Jury Selection.  The Conference will convene in the fall 

to assess this important issue and recommend improvements to our system of justice. 

 

1.  Prospective jurors are typically excused in two ways.  The court can excuse jurors “for 

cause” when it appears that they would not be fair and impartial, that their beliefs would 

substantially interfere with their duties, or that they would not follow the court’s 

instruction or their oath.  Either party can challenge a juror for cause; the trial court can 

also act on its own.  Both parties can also exercise peremptory challenges and remove a 

juror without stating a reason under N.J.S.A. 2B:23-13(b).  Both the Federal and State 

Constitutions bar discrimination based on race in the jury selection process.  (pp. 22-23) 

 

2.  Under the Equal Protection Clause of the United States Constitution, no citizen can be 

excluded from jury service on account of race.  See Batson, 476 U.S. at 84.  In Batson, 

the Supreme Court outlined an analytical framework to examine whether allegedly 

discriminatory peremptory challenges violated the Equal Protection Clause.  Id. at 93-98.  

The New Jersey Constitution likewise guarantees defendants a “trial by an impartial jury 

without discrimination on the basis of religious principles, race, color, ancestry, national 

origin, or sex.”  Gilmore, 103 N.J. at 524.  That guarantee is rooted in Article I, 

Paragraphs 5, 9, and 10, which together provide defendants “the right to trial by a jury 

drawn from a representative cross-section of the community.”  Id. at 524.  (pp. 23-27) 

 

3.  In Gilmore, the Court outlined an analytical framework to assess potentially 

discriminatory peremptory challenges.  With certain refinements, the Court summarized 

the three-step process in State v. Osorio, 199 N.J. 486, 492-93 (2009):  (1) the party 

contesting the peremptory challenge must carry the “slight” burden of “tender[ing] 
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sufficient proofs to raise an inference of discrimination” in the exercise of the challenge; 

(2) if that burden is met, then the party exercising the challenge must “prove a race- or 

ethnicity-neutral basis” for the challenge; and (3) the court must “determine whether, by a 

preponderance of the evidence, the party contesting the exercise of a peremptory 

challenge has proven that the contested peremptory challenge was exercised on 

unconstitutionally impermissible grounds of presumed group bias.”  The Court reviews 

guidance from case law applicable to each of the three steps, as well as the remedies 

available to respond to impermissible uses of peremptory challenges.  (pp. 27-31) 
 

4.  Batson and Gilmore address purposeful racial discrimination in jury selection.  Yet 

parties may not be aware of their own biases.  Justice Marshall highlighted the concern of 

implicit bias in a concurring opinion in Batson:  “A prosecutor’s own conscious or 

unconscious racism may lead him easily to the conclusion that a prospective black juror 

is ‘sullen,’ or ‘distant,’ a characterization that would not have come to his mind if a white 

juror had acted identically.”  476 U.S. at 106 (Marshall, J., concurring).  From the 

standpoint of the State Constitution, it makes little sense to condemn one form of racial 

discrimination yet permit another.  What matters is that juries selected to hear and decide 

cases are chosen free from racial bias -- whether deliberate or unintentional.  (pp. 31-33) 
 

5.  The practice of running background checks on prospective jurors raises a question of 

first impression for the Court.  Today, the State alone has the ability to unilaterally 

conduct such checks.  The State represents that it is extremely rare for it to conduct 

background checks on prospective jurors.  It relies on regulations promulgated by the 

Department of Law and Public Safety as the source of its authority.  The Court does not 

question the State’s good-faith belief that it had the authority to run the background check 

it conducted in this case.  But administrative regulations generally may not govern the 

intricacies of jury selection any more than they could control other aspects of a trial.  

New Jersey case law on the issue is sparse, and other jurisdictions have reached varied 

conclusions on the subject.  (pp. 34-39) 
 

6.  In providing guidance on this topic, the Court attempts to accommodate multiple 

interests:  the overriding importance of selecting fair juries that are comprised of 

qualified, impartial individuals; the need for an evenhanded approach that applies to all 

parties; the need to guard against background checks prompted by actual or implicit bias; 

and the importance of having a process that respects the privacy of jurors and does not 

discourage them from serving.  With those aims in mind, the Court relies on its 

supervisory power to outline a framework for conducting criminal background checks of 

jurors, detailed in Section IV.C. of the opinion.  (pp. 39-42) 

 

7.  Here, “[t]he prosecutor presented no characteristic personal to F.G. that caused 

concern, but instead argued essentially that because he grew up and lived in a 

neighborhood where he was exposed to criminal behavior, he must have done something 

wrong himself or must lack respect for the criminal justice system.”  462 N.J. Super. at 
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562.  That argument, the Appellate Division observed, was not new, and historically 

stemmed from impermissible stereotypes about racial groups -- particularly Black 

Americans.  Ibid.  The trial court properly denied the State’s challenge that F.G. be 

removed for cause.  Ordinarily, the next step would have been for the State to exercise a 

peremptory challenge that defendant could have challenged under Batson and Gilmore.  

Instead, the State ran a criminal history check on F.G. -- a check that did not reveal any 

history that would disqualify F.G. from jury service.  See N.J.S.A. 2B:20-1.  By 

unilaterally running a criminal history check on F.G. and setting his arrest in motion, the 

State effectively evaded any Batson/Gilmore analysis.  (pp. 42-47) 

 

8.  Although no formal Batson/Gilmore evaluation was conducted before the trial court, 

the detailed record reveals that the circumstances surrounding F.G.’s dismissal allowed 

for an inference that his removal was based on race -- which, again, is a slight burden to 

establish.  F.G., a minority juror, answered all questions posed in a manner that led the 

trial judge to conclude “he would make a fair and impartial juror.”  The State’s 

justifications for running the check and seeking F.G.’s removal did not rebut the 

inference of discrimination.  In fact, the trial court had already considered and discounted 

the State’s reasons when the court denied its motion to remove F.G. for cause.  And 

throughout the appellate process, the State has not provided a convincing non-

discriminatory reason for the steps it took to keep F.G. off the jury.  Finally, the evidence 

in the record reveals, by a preponderance of the evidence, that F.G.’s removal and the 

background check that prompted it stemmed from impermissible presumed group bias.  

The Court does not find the trial prosecutors engaged in purposeful discrimination or any 

willful misconduct.  The record here suggests implicit or unconscious bias on the part of 

the State.  Defendant’s constitutional right to be tried by an impartial jury, selected free 

from discrimination, was violated, and his conviction must be reversed.  (pp. 47-49) 

 

9.  The Court considered implicit bias as part of the Gilmore analysis in this appeal.  

Except for defendant, this new rule of law will apply only to future cases.  (p. 49) 

 

10.  New Jersey today provides far more peremptory challenges than any other state, 

based on a nineteenth-century law.  But “there can be no dispute[] that peremptory 

challenges constitute a jury selection practice that permits ‘those to discriminate who are 

of a mind to discriminate.’”  Batson, 476 U.S. at 96.  The Court asks the Director of the 

Administrative Office of the Courts to arrange for a Judicial Conference on Jury 

Selection to explore the nature of discrimination in the jury selection process.  The Court 

invites the legal community as a whole to take part in a probing conversation about 

additional steps needed to root out discrimination in the selection of juries.  (pp. 50-54) 

 

 AFFIRMED AS MODIFIED and REMANDED for a new trial. 
 

JUSTICES LaVECCHIA, ALBIN, PATTERSON, FERNANDEZ-VINA, 

SOLOMON, and PIERRE-LOUIS join in CHIEF JUSTICE RABNER’s opinion. 
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CHIEF JUSTICE RABNER delivered the opinion of the Court. 

 

 In this appeal, defendant argues he was denied the right to a fair trial 

because racial discrimination infected the jury selection process.  The 

Appellate Division reversed defendant’s conviction on that ground, and we 

modify and affirm the court’s judgment.  In doing so, we address for the first 

time when a criminal history check can be run on a prospective juror.  

 The appeal centers on the selection process for F.G., a Black male from 

Newark who was summoned for jury service.  The prosecution questioned F.G. 
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extensively about people he knew who had been accused of crimes, or were 

victims of crimes, and then asked the trial judge to remove him for cause.  The 

State argued that F.G.’s background, associations, and knowledge of the 

criminal justice system were problematic, and also suggested that F.G. had 

been evasive.  The trial judge rejected the challenge and found F.G. “would 

make a fair and impartial juror.”   

 Relying on the same reasons the trial judge did not accept, the State 

chose to run a criminal history check on F.G.  It did not investigate any other 

prospective jurors in that way.   

 The prosecution promptly notified the trial judge and defense counsel of  

what the background check revealed:  F.G. had two prior arrests that did not 

result in a conviction and an outstanding municipal court warrant for simple 

assault.  Nothing in the results disqualified F.G. from serving as a juror.   

 By the time court resumed the next day, however, the prosecution had 

already taken steps to arrange for F.G.’s arrest.  After further discussion in 

court, he was removed from the jury panel and arrested.  The outstanding 

charges against him were dropped two months later.   

 Courts, not the parties, oversee the jury selection process.  On occasion, 

it may be appropriate to conduct a criminal history check to confirm whether a 

prospective juror is eligible to serve and to ensure a fair trial.  That decision , 
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though, cannot be made unilaterally by the prosecution.  Going forward, we 

direct that any party seeking to run a criminal history check on a prospective 

juror must present a reasonable, individualized, good-faith basis for the request 

and obtain permission from the trial judge.  We refer to a check of a 

government database that is available to only one side.  The results of the 

check must be shared with both parties and the court, and the juror should be 

given an opportunity to respond to any legitimate concerns raised.   

 That standard was not met here.  Nor is there anything in the record that 

justified the State’s decision to selectively focus on F.G. and  investigate only 

his criminal record.  Based on all of the circumstances, we infer that F.G.’s 

removal from the jury panel may have stemmed from implicit or unconscious 

bias on the part of the State, which can violate a defendant’s right to a fair trial 

in the same way that purposeful discrimination can.   

 We require defense counsel to make precise, timely objections during 

jury selection.  Here, counsel raised multiple serious concerns but should have 

leveled a more precise objection.  Nonetheless, we cannot ignore the evidence 

of implicit bias that appears in the extensive record.  Under the circumstances, 

we find that defendant’s right to be tried by an impartial jury, selected free 

from discrimination, was violated.  We therefore reverse his conviction and 

remand for a new trial.   
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 This appeal highlights the critical role jury selection plays in the 

administration of justice.  It also underscores how important it is to ensure that 

discrimination not be allowed to seep into the way we select juries.  Potential 

jurors can be removed for cause if it appears they cannot serve fairly and 

impartially.  The parties can also strike individual jurors, without giving a 

reason, by exercising peremptory challenges.  N.J.S.A. 2B:23-13(b).   

 New Jersey today allows for the highest number of peremptory 

challenges in the nation -- more than double the national average -- based on a 

statute enacted in the late 1800s.  Yet, as the United States Supreme Court 

acknowledged decades ago, peremptory challenges can invite discrimination.  

See Batson v. Kentucky, 476 U.S. 79, 96, 98 (1986).   

 Although the law remains the same, our understanding of bias and 

discrimination has evolved considerably since the nineteenth century.  And 

federal and state law have changed substantially in recent decades to try to 

remove discrimination from the jury selection process.  See Batson, 476 U.S. 

79; State v. Gilmore, 103 N.J. 508 (1986). 

 It is time to examine the jury selection process -- with the help of 

experts, interested stakeholders, the legal community, and members of the 

public -- and consider additional steps needed to prevent discrimination in the 

way we select juries.  We therefore call for a Judicial Conference on Jury 
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Selection.  The Conference will convene in the fall to assess this important 

issue and recommend improvements to our system of justice.   

I.  

A.  

 Defendant Edwin Andujar was accused of killing his roommate in 

August 2014 by stabbing him twelve times with a knife.  At trial, a neighbor 

from the apartment downstairs testified that she heard a noise, ran upstairs, and 

saw defendant holding a bloody knife next to the victim.  The victim was in a 

wheelchair at the time.  The neighbor heard the victim exclaim that defendant 

had stabbed him and was killing him.  She then ran downstairs and called 9-1-

1.  When a police officer arrived, defendant reportedly said, “I stabbed him, I 

couldn’t take it anymore.” 

 Defendant testified that his roommate had told him he had to move out 

of the apartment and then came at him with a knife.  Defendant claimed he 

took the knife during a struggle and then swiped at the victim and stabbed him 

in an effort to get the victim off of him.  Defendant said he never meant to hurt 

the victim, who was a friend. 

 Five days later, after several surgeries, the victim died from his wounds.  

In June 2017, a jury convicted defendant of first-degree murder and two 
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weapons offenses.  He was sentenced to forty-five years in prison with a 

period of parole ineligibility of approximately thirty-eight years.   

B. 

 According to the State, jury selection in this case lasted eight days; the 

record contains only two days of transcripts.  On May 31, 2017, F.G., a 

prospective juror, was questioned at sidebar for about a half hour.  More than 

thirty pages of the transcript from that day relate to him.  Throughout the 

questioning, F.G. told the court he believed he could be a fair and impartial 

juror.  

 F.G. volunteered that he had answers to multiple voir dire questions, 

which the court carefully reviewed one by one.  F.G. first relayed that he had 

two cousins in law enforcement -- “a Newark cop and . . . an Irvington cop.”  

He said that he did not discuss their work with them and that those 

relationships would not interfere with his ability to serve on the jury.   

 F.G. next responded to this question:  “Have you, any family member, or 

close friend ever been accused of committing an offense other than a minor 

motor vehicle offense?”  He reported that he knew “[a] host of people” who 

had been accused of crimes -- five or six close friends in all.   

 One had been accused of selling what F.G. referred to as “CDS” -- a 

controlled dangerous substance -- five or six months before in Newark.  F.G. 
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did not know the details of the case aside from the outcome:  “[T]hey get 

locked up after that it ain’t got nothing to do with it.”  F.G. had gone to high 

school with the person and believed he had been treated fairly.  F.G. did not 

know whether the individual was still in jail because F.G. had “moved away.”   

 A second friend had also been charged with selling drugs in Newark the 

prior summer.  F.G. assumed the result was the same as the first matter.  He 

explained he had no impression whether the second person had been treated 

fairly, noting, “[h]onestly, I don’t have any problem as long as I stay out of it.”  

 F.G. believed the third person sold a “CDS” together with the second 

individual and assumed both had been treated fairly.  He did not know the 

details of the cases and told the court, “I don’t get into their case.  I don’t get 

into their business.”   

 A fourth friend had been charged with gun possession about seven years 

before in Newark.  F.G. assumed he had been found guilty “[b]ecause he went 

away for some years.”  F.G. added, “I don’t know if he pleaded guilty.  All I 

know he got trigger locked and he went away.”1  F.G. saw the person when he 

 
1  Since the 1990s, federal prosecutors and agencies have partnered with state 

and local law enforcement to investigate and prosecute firearms offenses as 

part of a gun violence reduction strategy.  Among other names, the program 

has been known as “Project Triggerlock” and “Operation Triggerlock.”  See 

U.S. Dep’t of Just., Summary of District Gun Violence Reduction Strategies, 

https://www.justice.gov/archive/opd/AppendixA.htm (last visited July 7, 

2021). 
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came home again but did not speak with him about the offense or how he 

thought he had been treated.  In response to a follow-up question, F.G. said, “I 

know he had three gun charges.  I know after the third one he went to the 

feds.”  When asked about his familiarity with the term “trigger lock,” F.G. 

explained, “I’m familiar with it.  I grew up in a neighborhood where it just 

ain’t good.  You learn a lot of things from the streets.”   

 F.G. did not recall “[a]nybody else charged.”  He then told the court 

about three crime victims he knew.  He said that two cousins had been 

murdered.  One was stabbed to death in Newark about fifteen years earlier.  

The person accused of the crime was acquitted at trial.  F.G. said he was upset 

by the verdict but did not have any resentment toward the criminal justice 

system.  He added that he stayed away and wanted no part of the matter.   

 Another cousin had been shot to death a year or two afterward in 

Kentucky.  The accused in that case went to trial and was convicted.  Both 

matters involved domestic disputes. 

 The third victim, a friend of F.G.’s, had been robbed at gunpoint in 

Newark two years ago.  No one was charged in the case.  When asked what he 

thought about that, F.G. responded, “[a] lot of my friends live that lifestyle, so 

I think it just come with the territory.” 
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 The court then asked F.G. if “the fact that you know a lot of people who 

are accused of crimes and lot of people who are victim[s] of crimes . . . would 

make you a better juror than someone who hasn’t had that kind of experience 

in their life.”  F.G. responded, “No.”  When asked if anything he had said so 

far would have an impact on him as a juror and on the way he would view the 

evidence, F.G. said, “the same as anybody else, background would affect 

them.”  In response to a question, he later clarified his answer:   

 What I was saying was, like, everybody in here, 

jurors and everybody, got a background.  And, you 

know, this is different, that is why you getting judged 

by what 14, 13, and everybody got different 

perspectives about everything. 

 

 So, you know, what I’m saying, mine’s might be 

a little different than the next person.  The next person’s  

might be little different according to where they grew 

up and how they grew up. 

 

 F.G. also clarified his comment about the “lifestyle” his friends lived:  

“A lot of my -- a lot of friends I grew up in neighborhood, they hustle, they 

selling drugs; that is what I meant by the lifestyle.” 

 In response to the balance of the jury questionnaire, F.G. explained that 

he worked for the Department of Public Works in East Orange.  Previously, he 

had been a security guard at high schools in Newark for about ten years and a 

postal worker.  F.G. added that he attended but did not finish college, and he 

coached football in Newark in his spare time. 
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 For the final question -- whether the criminal justice system was fair and 

effective -- F.G. responded, “I believe so because you are judged by your 

peers.” 

C.  

 After the above exchange, the State challenged F.G. for cause and asked 

that he be removed.  The prosecutor offered the following justification:   

 He has an awful lot of background.  He says that 

he wants no parts of any of this, but he has a host, using 

his own language, of friends and family that have been 

accused of crimes, same as being victims.   

 

 But when asked to give a number, he just kind of 

guessed at the number, Judge, he gave us a number that 

would satisfy us, the State submits.  And I just felt that 

there is more people that he knows are accused and 

even more that could be victims.  I think on a case like 

this he has had two cousins that were murdered, one 

was involved in a stabbing and a domestic dispute.  It 

sort of mirrors the facts of this case.  It is a risk to take 

a chance on somebody that might have a, you know, 

problem with his cousin getting murdered in a domestic 

dispute when we have the same set of facts in this case 

almost mirroring it.  

 

 You know, he has -- he uses all of the lingo about, 

you know, the criminal justice system, talked about 

people getting picked up, talked about people getting 

trigger locked, talked about CDS, talks about the 

lifestyle.  I just think that given his background and his 

extensive background in the criminal justice system 

with friends and family and knowing what the 

testimony in this case is going to be is problematic.  

And I think the juror should be excused for cause based 

on his answers to those questions. 
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 A second prosecutor then added, 

What I think is very concerning his close friends hustle, 

engaged in criminal activity.  That is how his friends 

make a living.  That draws into question whether he 

respects the criminal justice system, whether he 

respects what his role is here, and whether he is going 

to uphold all of the principles that he was instructed by 

your Honor. 

 

 Additionally, I don’t think that he was as 

forthcoming about his knowledge of the system.  I 

know towards the end after probing by counsel and by 

your Honor, he did admit he knew a term such as 

“trigger locking” and the way things worked.  But in 

the beginning he seemed to just be not forthcoming, no, 

I don’t really know, I know they are locked up, I don’t 

hear anything.  I don’t think he was being fully honest.  

 

 In response, defense counsel called “the State’s position . . . untenable in 

the sense that it means that no black man in Newark would be able to sit on 

this jury.”  When challenged by the prosecution, defense counsel took back her 

comment about race and continued,  

The people that he is around, because of where he lives, 

the socioeconomic status of those people, their 

interactions with the criminal justice system, it is not a 

hidden fact that living in certain areas you are going to 

have more people who are accused of crimes, more 

people who are victims of crime.  I think he was very 

patient with us and went through the people that he 

could remember. 

 

  The fact that he said things like you get picked 

up, uhmm, that is just a fact of his life.  He was the one 

who volunteered the word or the term “trigger locked.”  
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He explained that he knew that term.  It is not that he is 

part of this milieu if we will use that term.   

 

 And he also mentioned that, a lot of my friends 

live that lifestyle.  But he also, you know, when he was 

explaining that, he says that he likes to stay out of it, he 

doesn’t like to involve himself in that.  So I think to 

hold it against him that these things have happened 

around him to happen to people that he knows is not a 

position that I think your Honor should entertain, 

because I think it would mean that a lot of people from 

Newark would not be able to serve. 

 

 The trial court then rejected the State’s motion and explained,  

I don’t think there has been any reason at all that this 

juror should be excused for cause.   

 

Everything he said and the way he said it leaves no 

doubt in my mind that he’s not expressed or does not 

have any bias towards the State nor the defense for 

anything.  What he said, how he said it.  I think he 

would make a fair and impartial juror.  I don’t have any 

reason to doubt it, so that application is denied. 

 

D. 

 After the court’s ruling, the prosecution ran a criminal history check on 

F.G.  On the next day of jury selection, June 1, 2017, the court explained the 

prosecutor “came to see me yesterday afternoon” and revealed that F.G. “had 

been arrested before.  He had warrants out for him.  They were going to lock 

him up.”  The court noted the State provided incident reports and some 

printouts as corroboration.  The judge also stated that he had directed the 

prosecutor “to tell [defense counsel] the same thing.”  
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 Defense counsel corrected the record and noted there was “one warrant 

out of Newark Municipal Court.”  Afterward, the State renewed its application 

to remove F.G. for cause.  When the court asked for the defense’s position, 

counsel responded, “I don’t oppose[] the State’s application.”   

 Much of the discussion that immediately followed focused on how to 

avoid having F.G.’s arrest taint the jury pool.  The prosecution represented that 

F.G. would not be arrested in the jury’s presence.  The prosecutor revealed the 

following as well:  that she had disclosed the information to a sergeant to 

“contact[] Newark fugitive”; and that she “made a call this morning to find out 

if, in fact, he was apprehended to avoid him having to come here.”   In other 

words, before the discussion in court on June 1, the prosecution had taken 

steps to have the prospective juror arrested on a municipal court warrant.   

 To avoid any taint, the court suggested it would bring all the jurors into 

the courtroom and excuse F.G.  Once he returned to the first floor of the 

courthouse, law enforcement would take over.   

 The following exchange occurred during that discussion.  Defense 

counsel expressed concern about tainting the jury and added, “I think coming 

to court for jury service no one expects they are going to be looked up to see if 

they have warrants.”  
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 The prosecutor replied, “just so the record is clear, the State is not in the 

habit of doing what counsel just suggested where we are looking at a random 

juror’s” criminal history.  The prosecutor then reiterated concerns the State 

had voiced the day before to explain why it ran a background check:  F.G. ’s 

“background and his acknowledgment that he hangs out with people that are in 

a lifestyle and hustling drugs and getting arrested, the dozens of criminal 

elements that he produced here at sidebar raised the concern for the State.”   

 The prosecutor again denied that racial bias played a role in the State’s 

application to remove F.G. for cause.  After the request had been denied the 

day before, the prosecutor stated, “[w]e did do a look up on him.  He turned up 

to have an open warrant . . . plus additional arrests in the past, both for 

domestic violence where it seems he has an alleged habit of beating up 

women.”2 

 Defense counsel then placed on the record a  

concern that the State doesn’t typically check people 

out, but in this case, they did single someone out to 

check for warrants.  I think that is a concern, and I don’t 

know what the remedy is for that.  But it is troubling 

that this person, this potential juror was singled out. 

 

 After a short recess, during which defense counsel consulted her office, 

she asked the court to award defendant one additional peremptory challenge.  

 
2  The record on appeal contains no support for this statement. 
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Counsel argued the State had an unfair advantage in that it could access 

databases to run a criminal history check, but defendant could not.  According 

to defendant, “[t]he State clearly would have used a peremptory strike for this 

potential juror” for the reasons they expressed at sidebar; instead, they “used 

their resources” and did not have to “use a peremptory strike.”  An additional 

peremptory challenge, counsel argued, would partly “fix that imbalance.”  It 

would not, however, “address the concern that the State is record checking 

people that they don’t like.”  In response to a question from the court, defense 

counsel confirmed that the only remedy she sought was an additional 

peremptory challenge. 

 The prosecution opposed the request, and the court reserved decision on 

the issue.  The judge then brought the jury panel into the courtroom and 

excused F.G., as planned. 

 The court later heard additional argument from the parties.  Defense 

counsel again noted the unfairness of allowing one side to conduct background 

checks when the other could not, and added that the State “selectively 

target[ed] one potential juror and look[ed] up information about that potential 

juror.  They didn’t have to do that.  They chose to do that.  They targeted that 

juror.  I think it implicates due process concerns.  It implicates constitutional 
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concerns regarding that person’s rights to sit on a jury.”  Counsel submitted 

that F.G. had no criminal convictions and could sit on a jury.   

 In addition, counsel argued that there was no evidence that F.G. knew 

about the prior charges, so it did not appear that he was dishonest by not 

revealing them to the court.  To the contrary, counsel argued, F.G. continued to 

show up for jury duty, which suggested he did not know about the outstanding 

bench warrant. 

 The State argued that F.G. had an open warrant for his arrest, had been 

processed, and was no longer available to serve as a juror.  The State also 

observed that defense counsel had consented to the renewed challenge for 

cause.  

 Defense counsel disagreed.  “I believe I deferred to the court with the 

understanding that he was going to be arrested. . . .  I did put my opposition to 

the fact that he was going to be arrested.  I still don’t think that that is the 

correct way to have dealt with this.”  The court then  reviewed counsel’s earlier 

response and noted she had not objected.  

 Later the same day, the court denied defendant’s application for an 

additional peremptory challenge.  The court again observed “that defense 

[counsel] did not object to [F.G.] being excused for cause.”  Nor did defendant 

present “any controlling authority” that “dictate[d] the defense should receive 
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an extra challenge.”  At the end of the process, the State had one peremptory 

challenge left and defendant had two.  As noted earlier, after the jury 

considered the evidence, it convicted defendant. 

E. 

 Defendant appealed.  The Appellate Division reversed his conviction and 

remanded the matter for a new trial.  State v. Andujar, 462 N.J. Super. 537, 

563 (App. Div. 2020).   

 The court initially confirmed that defendant had properly preserved a 

challenge to the composition of the jury.  Id. at 549-51.  The Appellate 

Division did “not reach the question whether a criminal record check is 

authorized during jury voir dire” but recommended that a more complete  

record be made in such an instance.  Id. at 555.  The court added that “the 

State should not have undertaken . . . measures that . . . render[ed]  a seated 

juror unavailable without leave of court.”  Ibid.   

 The Appellate Division noted that an analysis should have been done 

under the Batson/Gilmore framework, which we discuss later, and that 

defendant could have presented a prima facie case of discrimination relating to 

the State’s treatment of F.G. -- a member of a protected group who alone “was 

subjected to a record check.”  Id. at 561-62.   
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Based on the record, the Appellate Division could not “determine with 

certainty whether the prosecutor applied her reasons” for challenging F.G. 

“evenhandedly to all prospective jurors.”  Id. at 562.  Nonetheless, “relief 

[was] available to rectify the matter,” and the Appellate Division found the 

trial court “could have refused to grant a dismissal for cause even in the face 

of the juror’s potential arrest . . . on a municipal warrant.”  Id. at 563.   

Because the trial “court made no findings of fact concerning the 

prosecution’s selective use of a criminal record check and granted no relief to 

the defense,” the Appellate Division reversed defendant’s conviction and  

remanded the case for a new trial.  Ibid.  

 We granted the State’s petition for certification.  244 N.J. 170 (2020).  

We also granted leave to the Attorney General, the American Civil Liberties 

Union of New Jersey (ACLU), the Association of Criminal Defense Lawyers 

of New Jersey (ACDL), and the Seton Hall University School of Law Center 

for Social Justice (CSJ) to participate as friends of the Court.  

II. 

 The State contends that prosecutors may conduct criminal history checks 

of prospective jurors based on N.J.A.C. 13:59-2.1(a).  The State also asserts 

that it moved to strike F.G. for cause based on race-neutral reasons, including 

information learned during the background check it ran.  Defendant cannot 
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establish a prima facie case of discrimination under the circumstances, 

according to the State.  And if he could, the State maintains, it is essential to 

hold a hearing pursuant to Batson/Gilmore.  The State therefore submits that 

defendant’s conviction should be reinstated or, in the alternative, that the 

matter should be remanded to the trial court for a hearing.   

 The Attorney General focuses in particular on criminal history checks.  

The Attorney General maintains that prosecutors should be able to access a 

juror’s criminal history if they reasonably believe it may cast doubt on the 

person’s ability to serve impartially; if challenged, “prosecutors . . . must be 

able to articulate a legitimate, good-faith belief why” the record check was 

appropriate.  The Attorney General also proposes that best practices be 

adopted for the rare occasions when records checks are conducted.    

 Defendant counters that prosecutors do not, and should not, have the 

authority to perform independent criminal background checks on jurors.  Such 

investigations, defendant asserts, will discourage jury service and likely have a 

disproportionate effect on Black Americans.  Defendant argues that the State’s 

actions amounted to a colorable claim of discrimination for which the only 

viable remedy at this time is the reversal of his conviction.  Defendant also 

submits that the Batson/Gilmore framework should be modified to include an 
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“objective observer” standard in order to address the test’s shortcomings.  See 

State v. Jefferson, 429 P.3d 467, 480 (Wash. 2018). 

 The ACLU contends that the State’s selective use of a criminal 

background check denied defendant his constitutional right to equal protection 

of the law and to a trial by a jury comprised of a fair cross-section of the 

community.  The organization also asks the Court to impose new rules to 

protect jurors from unwarranted criminal history checks.   

 The ACDL maintains that this case shows how prosecutors can evade 

review under Batson/Gilmore and why reforms are needed to the jury selection 

process.  The group points to potential changes to combat implicit bias and 

urges the Court to exercise its supervisory powers to prevent the State from 

conducting background checks on jurors. 

 The CSJ contends that discriminatory background checks on prospective 

jurors violate the State Constitution; that the State violated Gilmore because 

the case’s underlying principles extend to background checks; that implicit 

bias is a form of racially disparate treatment; and that the Court should adopt 

new rules to protect against bias in jury selection.   

III. 

 Because of the manner in which jury selection unfolded in this case, 

defendant and amici contend that F.G.’s removal inappropriately evaded 
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review under Batson and Gilmore.  Those cases involve peremptory 

challenges.   

Prospective jurors who are otherwise qualified to serve are typically 

excused in two ways.  The court can excuse jurors “for cause” when it appears 

that they would not be fair and impartial, that their beliefs would substantially 

interfere with their duties, or that they would not follow the court’s instruction 

or their oath.  State v. Simon, 161 N.J. 416, 465 (1999); State v. DiFrisco, 137 

N.J. 434, 460 (1994).  Either party can challenge a juror for cause; the trial 

court can also act on its own.  Both parties can also exercise peremptory 

challenges and remove a juror without stating a reason under N.J.S.A. 2B:23-

13(b).   

To provide relevant context, we start with an overview of the case law 

and principles relating to jury service and the selection process.   

A. 

 Among the most important responsibilities we have as citizens is the 

obligation to serve on a jury.  Jury service provides a “substantial opportunity 

. . . to participate in the democratic process.”  Flowers v. Mississippi, 588 U.S. 

___, 139 S. Ct. 2228, 2238 (2019).  It also “guards the rights of the parties” 

and fosters respect for the law.  Powers v. Ohio, 499 U.S. 400, 407 (1991).  

Bringing together a diverse group of jurors with different life experiences and 
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insights not only preserves “the right to trial by a jury drawn from a 

representative cross-section of the community” but also helps achieve 

impartiality.  Gilmore, 103 N.J. at 524-25.   

 Both the Federal and State Constitutions bar discrimination based on 

race in the jury selection process.  The challenge is how to implement that 

mandate effectively.   

1. 

 Under the Equal Protection Clause, no citizen can “be excluded from 

jury service on account of . . . race.”  Powers, 499 U.S. at 407; see Batson, 476 

U.S. at 84; U.S. Const. amend. XIV, § 1.  The Clause “forbids” prosecutors 

from challenging potential jurors based solely on their race.  Batson, 476 U.S. 

at 89.  Although jurors do “not have a right to sit on any particular . . . jury,” 

they do “possess the right not to be excluded from one on account of race.”  

Powers, 499 U.S. at 409.  And a defendant is denied “equal protection of the 

laws when . . . [placed] on trial before a jury from which members of his race 

have been purposefully excluded” on the basis of race.  Batson, 476 U.S. at 85 

(citing Strauder v. West Virginia, 100 U.S. 303 (1880)).   

 Those principles have evolved over time.  Strauder set forth basic 

concepts against discrimination more than a century ago when the Supreme 

Court struck down a state law that allowed only “white male persons” to serve 
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on juries.  100 U.S. at 305, 310.  Yet discrimination in jury selection continued 

long after in a “more covert” way -- “often accomplished through peremptory 

challenges in individual courtrooms rather than by blanket operation of law .”  

Flowers, 588 U.S. at ___, 139 S. Ct. at 2240.   

 In Swain v. Alabama, decided eighty-five years after Strauder, the 

Supreme Court observed that “purposeful discrimination [could] not be 

assumed” and imposed a high burden on defendants to establish a 

constitutional violation.  380 U.S. 202, 205 (1965).  The Court, in particular, 

“held that a defendant could not object to the State’s use of peremptory strikes 

in an individual case,” Flowers, 588 U.S. at ___, 139 S. Ct. at 2240, and that 

prosecutors were not required to explain their reasons for challenging jurors in 

a given case, Swain, 380 U.S. at 222.   

 Two decades later, the Court’s decision in Batson overruled parts of 

Swain.  Batson, 476 U.S. at 92-93; see also Flowers, 588 U.S. at ___, 139 S. 

Ct. at 2240.  Batson recognized that “prosecutors’ peremptory challenges 

[were then] largely immune from constitutional scrutiny” because “the 

teaching of Swain” had led trial courts to place “a crippling burden of proof” 

on defendants.  476 U.S. 92-93.  The Court went on to outline an analytical 

framework to examine whether allegedly discriminatory peremptory 

challenges violated the Equal Protection Clause.   



25 

 

 Under Batson, defendants must first establish “a prima facie case of 

purposeful discrimination by showing that the totality of the relevant facts 

gives rise to an inference of discriminatory purpose.”  Id. at 93-94.  The 

burden then “shifts to the State to come forward with a neutral explanation 

for” the peremptory challenge.  Id. at 97.  Next, the trial judge decides whether 

“the defendant has established purposeful discrimination.”  Id. at 98.  In doing 

so, the court “must determine whether the prosecutor’s stated reasons were the 

actual reasons or instead were a pretext for discrimination.”  Flowers, 588 U.S. 

at ___, 139 S. Ct. at 2241. 

 The Supreme Court reaffirmed the above standard in Powers and 

Flowers.  Powers explained that it is not necessary for the defendant and the 

excluded juror to be of the same race in order to assert a Batson challenge, 499 

U.S. at 406, and that a defendant has standing to raise equal protection claims 

on behalf of jurors who are excluded because of their race, id. at 415.   

 Flowers noted, among other things, “that disparate questioning can be 

probative of discriminatory intent.”  588 U.S. at ___, 139 S. Ct. at 2247.  As 

the Court observed, 

[d]isparate questioning and investigation of prospective 

jurors on the basis of race can arm a prosecutor with 

seemingly race-neutral reasons to strike the prospective 

jurors of a particular race.  In other words, by asking a 

lot   of   questions   of   the   black   prospective   jurors   or 
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conducting additional inquiry into their backgrounds, a 

prosecutor can try to find some pretextual reason -- any 

reason -- that the prosecutor can later articulate to 

justify what is in reality a racially motivated strike.  

  

[Id. at 2247-48 (citation omitted).] 

 

The Court added that “disparate questioning or investigation alone does not 

constitute a Batson violation,” but it can, “along with other evidence, inform 

the trial court’s evaluation of whether discrimination occurred.”  Id. at 2248. 

 Flowers also underscored certain basic principles.  The Supreme Court 

observed that “even a single instance of race discrimination against a 

prospective juror is impermissible” under the Equal Protection Clause.  Id. at 

2242.  And the Court reaffirmed that “[e]qual justice under law requires a 

criminal trial free of racial discrimination in the jury selection process .”  Ibid.  

2. 

 The New Jersey Constitution likewise guarantees defendants a “trial by 

an impartial jury without discrimination on the basis of religious principles, 

race, color, ancestry, national origin, or sex.”  Gilmore, 103 N.J. at 524.  That 

guarantee is rooted in Article I, Paragraphs 5, 9, and 10 of the State 

Constitution, which provide as follows:  “No person shall be denied the 

enjoyment of any civil . . . right, nor be discriminated against in the exercise of 

any civil . . . right, . . . because of religious principles, race, color, ancestry or   
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national origin,” N.J. Const. art. I, ¶ 5; “The right of trial by jury shall remain 

inviolate,” N.J. Const. art. I, ¶ 9; and “In all criminal prosecutions the accused 

shall have the right to a speedy and public trial by an impartial jury,” N.J. 

Const. art. I, ¶ 10; Gilmore, 103 N.J. at 524.   

 Those guarantees together provide defendants “the right to trial by a jury 

drawn from a representative cross-section of the community.”  Gilmore, 103 

N.J. at 524.  That principle is meant to promote impartiality, by having jurors 

with “diverse beliefs and values” interact, and to enhance public respect for the 

court process.  Id. at 525 (quoting People v. Wheeler, 583 P.2d 748, 761 (Cal. 

1978)).   

  Two months after Batson was decided, this Court in Gilmore outlined a 

similar analytical framework to assess potentially discriminatory peremptory 

challenges.  The Court anchored its decision to the State Constitution, which it 

noted provides greater protection for individual rights than the Federal 

Constitution.  Id. at 522-23.   

 With certain refinements, the Court later summarized the three-step 

process in State v. Osorio:   

Step one requires that, as a threshold matter, the party 

contesting the exercise of a peremptory challenge must 

make a prima facie showing that the peremptory 

challenge was exercised on the basis of race or 

ethnicity.  That burden is slight, as the challenger need 

only tender sufficient proofs to raise an inference of 
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discrimination.  If that burden is met, step two is 

triggered, and the burden then shifts to the party 

exercising the peremptory challenge to prove a race- or 

ethnicity-neutral basis supporting the peremptory 

challenge.  In gauging whether the party exercising the 

peremptory challenge has acted constitutionally, the 

trial court must ascertain whether that party has 

presented a reasoned, neutral basis for the challenge or 

if the explanations tendered are pretext.  Once that 

analysis is completed, the third step is triggered, 

requiring that the trial court weigh the proofs adduced 

in step one against those presented in step two and 

determine whether, by a preponderance of the evidence, 

the party contesting the exercise of a peremptory 

challenge has proven that the contested peremptory 

challenge was exercised on unconstitutionally 

impermissible grounds of presumed group bias.  

 

[199 N.J. 486, 492-93 (2009).] 

 

The updated standard modified Gilmore’s first step.  Rather than presume the 

constitutionality of a peremptory challenge and require a defendant to show 

there was “a substantial likelihood” the challenge was based on group bias, see 

Gilmore, 103 N.J. at 535-36, Osorio made clear that challengers need only 

present “sufficient proofs to raise an inference of discrimination,” 199 N.J. at 

492.  Osorio imported that change from Johnson v. California, 545 U.S. 162, 

170-72 (2005) (“[A] defendant satisfies the requirements of Batson’s first step 

by producing evidence sufficient to permit the trial judge to draw an inference 

that discrimination has occurred.”).  The revised standard is “far less 

exacting.”  Osorio, 199 N.J. at 502.     
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 Gilmore identified a number of factors courts can consider to assess 

whether a defendant has made a prima facie showing:   

(1) [whether] the prosecutor struck most or all of the 

members of the identified group from the venire; (2) 

[whether] the prosecutor used a disproportionate 

number of his or her peremptories against the group; (3) 

[whether] the prosecutor failed to ask or propose 

questions to the challenged jurors; (4) [whether] other 

than their race, the challenged jurors are as 

heterogenous as the community as a whole; and (5) 

[whether] the challenged jurors, unlike the victims, are 

the same race as defendant.   

 

[See Osorio, 199 N.J. at 503-04 (quoting State v. 

Watkins, 114 N.J. 259, 266 (1989)).] 

 

The factors, of course, apply to challenges by either side.  See Georgia v. 

McCollum, 505 U.S. 42, 59 (1992); State v. Andrews, 216 N.J. 271, 273 

(2013).  No party in a criminal or civil case can use peremptory challenges to 

remove a juror on the basis of race or gender.  Edmonson v. Leesville Concrete 

Co., 500 U.S. 614, 616 (1991); J.E.B. v. Ala. ex rel. T.B., 511 U.S. 127, 130-

31 (1994); Andrews, 216 N.J. at 273.   

 To carry its burden on step two, a party “must articulate clear and 

reasonably specific explanations of its legitimate reasons for exercising each 

of the peremptory challenges.”  Osorio, 199 N.J. at 504 (quoting Gilmore, 103 

N.J. at 537).  Trial judges must be mindful that unexplained “hunches” and 

“gut reactions” “may be colloquial euphemisms for the very prejudice that 
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constitutes impermissible presumed group bias or invidious discrimination.”  

Gilmore, 103 N.J. at 539. 

 For the final step, the trial court must balance “whether the proffered 

explanations are ‘genuine and reasonable grounds’” to remove biased jurors or 

simply “sham excuses.”  Osorio, 199 N.J. at 504-05 (quoting Gilmore, 103 

N.J. at 537-38).3   

 Trial judges can select from a number of remedies to respond to 

“impermissible uses of peremptory challenges,” such as  

dismissing the empaneled jury member(s) and the 

venire and beginning jury selection anew; reseating the 

wrongfully excused juror(s); reseating the wrongfully 

excused juror(s) and ordering forfeiture by the 

offending party of his or her improperly exercised 

peremptory challenge(s); permitting trial courts to 

require challenges to prospective jurors outside the 

presence of the jury; granting additional peremptory 

challenges to the aggrieved party, particularly when 

wrongfully dismissed jurors are no longer available; or 

a combination of these remedies as the individual case 

requires. 

 

[Andrews, 216 N.J. at 293.]   

 

 
3  Defendant asks the Court to replace the subjective inquiry in Batson’s final 

step with a “objective observer” test.  See Jefferson, 429 P.3d at 470 (holding 

the trial court must ask, for Batson’s third step, “whether an objective observer 

could view race or ethnicity as a factor in the use of the peremptory strike”).  

We refer that question to the Judicial Conference on Jury Selection discussed 

in Section VII.   
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The remedy chosen “must assure a fair trial to all and eliminat[e] . . . the taint 

of discrimination.”  Ibid. 

B. 

 Batson and Gilmore address purposeful racial discrimination in jury 

selection.  476 U.S. at 93-94; 103 N.J. at 537.  Yet parties may not be aware of 

their own biases. 

 Although individuals may not be willing to admit they harbor racial bias, 

“[e]xplicit . . . bias is consciously held.”  State v. Berhe, 444 P.3d 1172, 1181 

(Wash. 2019).  Implicit or unconscious bias is different.  “Implicit bias refers 

to . . . attitudes or stereotypes that affect our understanding, actions, and 

decisions in an unconscious manner.”  Cheryl Staats et al., Kirwan Inst. for the 

Study of Race and Ethnicity, Implicit Bias app. at 62 (2015), http://

kirwaninstitute.osu.edu/wp-content/uploads/2015/05/2015-kirwan-implicit-

bias.pdf.  Such biases “encompass both favorable and unfavorable 

assessments, [and] are activated involuntarily and without an individual’s 

awareness or intentional control.”  Ibid.  In other words, a lawyer or self-

represented party might remove a juror based on an unconscious racial 

stereotype yet think their intentions are proper.   

 Justice Marshall highlighted this concern in a concurring opinion in 

Batson:  “A prosecutor’s own conscious or unconscious racism may lead him 
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easily to the conclusion that a prospective black juror is ‘sullen,’ or ‘distant,’ a 

characterization that would not have come to his mind if a white juror had 

acted identically.”  476 U.S. at 106 (Marshall, J., concurring).  In this appeal, 

counsel likewise cite articles about the danger of implicit bias  in jury selection.   

 It is important for the New Jersey Judiciary to focus with care on issues 

related to implicit bias.  They include an array of legal questions worthy of 

attention, and we outline a process to address them in Section VII.  For now, 

we simply recognize that implicit bias is no less real and no less problematic 

than intentional bias.  The effects of both can be the same:  a jury selection 

process that is tainted by discrimination.   

 From the standpoint of the State Constitution, it makes little sense to 

condemn one form of racial discrimination yet permit another.  What matters is 

that juries selected to hear and decide cases are chosen free from racial bias -- 

whether deliberate or unintentional.  Gilmore’s reasoning, therefore, logically 

extends to efforts to remove jurors on account of race either when a party acts 

purposely or as a result of implicit bias.  In both instances, a peremptory 

challenge can violate the State Constitution, depending on the circumstances. 

 As in Gilmore, our conclusion rests on the State Constitution, which in 

some settings affords greater protection for individual rights than the Federal 



33 

 

Constitution.  103 N.J. at 522-23; cf. Jefferson, 429 P.3d at 470; see also State 

v. Saintcalle, 309 P.3d 326, 335-37 (Wash. 2013). 

C. 

 The courts, not the parties, oversee jury selection.  See Pellicer v. Saint 

Barnabas Hosp., 200 N.J. 22, 40 (2009) (“The chief responsibility for 

conducting jury selection rests with the trial judge.” (quoting State v. Wagner, 

180 N.J. Super. 564, 567 (App. Div. 1981))).  

 Various statutes address the court’s administration of the jury selection 

process.  See, e.g., N.J.S.A. 2B:20-3 to -9, -11, -13, -15 (noting the 

Assignment Judge’s role relating to questionnaires, selection, certification, 

summoning, excuses, and discharge of jurors); N.J.S.A. 2B:23-2, -3, -10, -14 

(setting forth the court’s role relating to the selection, empanelment, 

examination, and challenging of petit jurors); see also In re Supervision & 

Assignment of Petit Jury Panels, 60 N.J. 554, 559-62 (1972).  In addition, Rule 

1:8-3(a) directs judges to question prospective jurors.  In the court’s discretion, 

the parties may supplement the court’s questions.  R. 1:8-3(a).   

Of particular note here, “the job of enforcing Batson rests first and 

foremost with trial judges.”  Flowers, 588 U.S. at ___, 139 S. Ct. at 2243.  

They have “the primary responsibility to . . . prevent racial discrimination from 

seeping into the jury section process.”  Ibid. 
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IV. 

 The practice of running background checks on prospective jurors raises a 

question of first impression for the Court.   

A. 

 All parties have an interest in seating “as impartial a jury as possible.”  

State v. McCombs, 81 N.J. 373, 375 (1979).  Collectively, the court and 

counsel must strive to ensure the selection of jurors who are unbiased and will 

search for the truth.   

 The process of voir dire -- of questioning prospective jurors -- is 

intended to identify and exclude people who cannot be impartial.  To that end, 

trial judges pose a mix of pointed and open-ended questions to elicit relevant 

information from prospective jurors.  Administrative Directive #4-07:  Jury 

Selection -- Model Voir Dire Questions -- Revised Procedures and Questions 

(May 16, 2007). 

 The process must also be respectful of jurors who do not expect that by 

appearing for jury duty, they will be subject to a criminal  history check.  See 

State v. Bessenecker, 404 N.W.2d 134, 138 (Iowa 1987).  If that were the case, 

many qualified jurors would be less willing to serve, and some might not 

appear altogether.     
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 Today, the State alone has the ability to unilaterally conduct criminal 

history checks on prospective jurors.  Although defendants may search for 

public information that is available online, they cannot access official 

databases with the most accurate data.  Under the current system, therefore, 

both sides do not operate under the same set of rules. 

 The State represents that it is extremely rare for it to conduct 

background checks on prospective jurors.  It relies on regulations promulgated 

by the Department of Law and Public Safety as the source of its authority.  The 

regulations restrict “[a]ccess to criminal history record information for 

criminal justice purposes . . . to criminal justice agencies.”  N.J.A.C. 13:59-

2.4(a) (emphasis added).  Criminal justice agencies may obtain that 

information “for purposes of the administration of criminal justice.”  Id. at -

2.1(a) (emphasis added).  The highlighted terms encompass “[t]he detection, 

apprehension, detention, . . . prosecution, [or] adjudication . . . of accused 

persons or criminal offenders.”  Id. at -1.1.  Because jury selection is a part of 

the adjudicative process, the State contends, it has the power to run criminal 

history checks on prospective jurors.    

 There is very little case law on the subject.  We therefore do not question 

the State’s good-faith belief that it had the authority to run the background 

check it conducted in this case.  But administrative regulations generally may 
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not govern the intricacies of jury selection any more than they could control 

other aspects of a trial.   

The State Constitution authorizes the Legislature to pass general , but not 

special, laws relating to “[s]electing, drawing, summoning or empaneling 

grand or petit jurors.”  N.J. Const. art. IV, § 7, ¶ 9(4).4  At the same time, the 

Constitution directs that “[t]he Supreme Court shall make rules governing the 

administration of all courts in the State and, subject to the law, the practice and 

procedure in all such courts.”  N.J. Const. art. VI, § 2, ¶ 3; see also Winberry 

v. Salisbury, 5 N.J. 240, 243-48, 255 (1950) (noting that the area of practice 

and procedure is exclusively within the Court’s rulemaking power) ; In re 

Supervision of Petit Jury Panels, 60 N.J. at 559-62 (discussing various statutes 

but noting that “the Constitution reposes in the Supreme Court the 

responsibility to see that all aspects of jury procedure -- so uniquely vital to 

our system of judicial administration -- are preserved, maintained and 

developed to play their essential part in meting out justice”).   

The above regulations are therefore not determinative of how and when 

background checks can be done of prospective jurors.   

 
4  N.J.S.A. 53:1-20.6(a), which enables the Superintendent of the State Police 

to adopt rules and regulations relating to the “dissemination . . . of criminal 

history record background information” is not a source of authority for the 

process of selecting jurors. 
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B. 

 New Jersey case law on the issue is sparse.  One reported Law Division 

decision rejected the State’s request for a list of dates of birth for members of 

the jury pool.  In re State ex rel. Essex Cnty. Prosecutor’s Off ., 427 N.J. Super. 

1, 26 (Law Div. 2012).  The State intended to use the information to run 

criminal background checks on prospective jurors.  Id. at 4.   

 The court noted that individuals summoned for jury service have 

reasonable privacy concerns, id. at 19, and that providing information only to 

the prosecution raised due process issues, id. at 24-25.  The court also 

observed that granting the State full “discretion to decide which jurors to 

research and for what reasons” raised concerns addressed in Batson and 

Gilmore.  Id. at 25.  In the end, the court held that “[t]he neutrality of the 

Judiciary, fundamental notions of fairness, due process protections afforded to 

criminal defendants, and the potential for abuse in the uneven sharing of 

information” counseled against giving “private juror information to the State.”  

Id. at 25-26.   

 Other jurisdictions have considered background checks on prospective 

jurors.  The Iowa Supreme Court held that prosecutors may run a criminal  

history check only if they first obtain a court order.  Bessenecker, 404 N.W.2d 

at 138 (interpreting a state statute).  To justify the request, prosecutors must 
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show “there is a reasonable basis for believing that the rap sheet may contain 

information that is pertinent to the individual’s selection as a juror and that is 

unlikely to be disclosed through voir dire or through juror questionnaires.”  

Ibid.   

 To avoid possible abuses, the Supreme Judicial Court of Massachusetts 

has held that prosecutors must obtain court approval to perform criminal 

record checks on jurors after a jury is sworn.  Commonwealth v. Hampton, 928 

N.E.2d 917, 930-31 (Mass. 2010).  If a check is run during jury selection, 

prosecutors must immediately share the information with defense counsel.  

Commonwealth v. Cousins, 873 N.E.2d 742, 750 (Mass. 2007).   

 Other jurisdictions also require prosecutors who access criminal history 

records to disclose that information to defense counsel.  See State v. Goodale, 

740 A.2d 1026, 1030-31 (N.H. 1999); Losavio v. Mayber, 496 P.2d 1032, 

1034-35 (Colo. 1972) (en banc); Tagala v. State, 812 P.2d 604, 612-13 (Alaska 

Ct. App. 1991); see also State v. Second Jud. Dist. Ct., 431 P.3d 47, 50-52 

(Nev. 2018) (requiring disclosure of criminal history information from a 

government database that is unavailable to the defense upon a defense motion); 

Bessenecker, 404 N.W.2d at 139 (requiring disclosure to defendant “unless 

good cause is shown to the contrary”); cf. People v. Murtishaw, 631 P.2d 446, 
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465 (Cal. 1981) (holding trial judges “have discretionary authority to permit 

defense access to jury records and reports”).   

 Yet other courts impose no such limits on the prosecution.  See Coleman 

v. State, 804 S.E.2d 24, 30 (Ga. 2017); Charbonneau v. State, 904 A.2d 295, 

319 (Del. 2006); State v. Smith, 532 S.E.2d 773, 779-80 (N.C. 2000); People 

v. Franklin, 552 N.E.2d 743, 750-51 (Ill. 1990); State v. Jackson, 450 So. 2d 

621, 628 (La. 1984); Salmon v. Commonwealth, 529 S.E.2d 815, 819 (Va. Ct. 

App. 2000); State v. Hernandez, 393 N.W.2d 28, 29-30 (Minn. Ct. App. 1986).   

C. 

 In providing guidance on this topic, we attempt to accommodate 

multiple interests:  the overriding importance of selecting fair juries that are 

comprised of qualified, impartial individuals; the need for an evenhanded 

approach that applies to all parties; the need to guard against background 

checks prompted by actual or implicit bias; and the importance of having a 

process that respects the privacy of jurors and does not discourage them from 

serving.  With those aims in mind, we rely on the Court’s supervisory  power to 

outline the following framework for conducting criminal background checks of 

jurors.  See N.J. Const. art. VI, § 2, ¶ 3; In re Supervision of Petit Jury Panels, 

60 N.J. at 561-62.  
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 Going forward from today, any party seeking to run a criminal history 

check on a prospective juror must first get permission from the trial court.  For 

requests made before the jury has been empaneled, the prosecution or defense 

should present a reasonable, individualized, good-faith basis to believe that a 

record check might reveal pertinent information unlikely to be uncovered 

through the ordinary voir dire process.  See Bessenecker, 404 N.W.2d at 138.  

The Attorney General agrees that mere hunches are not sufficient to justify a 

criminal record check. 

 Opposing counsel must be notified of the request.  If counsel objects, the 

court should give both sides an opportunity to be heard.  As a general rule, we 

do not envision a full-blown Batson/Gilmore hearing at this phase of the 

proceedings.  Trial judges have discretion to limit or expand the scope of an 

argument based on the circumstances presented and the interests set forth 

above.   

 Certain requests can be dispensed with quickly.  The Attorney General 

appropriately conceded that prosecutors should not seek to check “jurors’ 

criminal histories just because they deny having been arrested, charged with a 

crime, or convicted of a crime.”  Nor would there be a reasonable basis to 

conduct a background check simply because a prospective juror had prior 

contact with law enforcement officers; expressed distrust of law enforcement; 
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has a close relationship with individuals who have been accused of or were 

victims of crime; lives in a high-crime neighborhood; has a child outside of 

marriage; receives public benefits; or is not a native English speaker.  See 

Wash. Gen. R. 37(h).  We adopt those presumptively invalid reasons in large 

part from a rule the Washington Supreme Court enacted in the context of 

peremptory challenges.  See ibid.  

 As a practical matter, the Judiciary does not have the ability to conduct 

background checks on its own.  If the court grants a party’s request, the 

prosecution will ask the appropriate law enforcement official to run a criminal 

history check.  To ensure a level playing field, the results are to be shared with 

all parties and the court.  

 If the results raise legitimate concerns about a person’s ability to serve, 

the trial judge should question the prospective juror.  See Andujar, 462 N.J. 

Super. at 555.  Some individuals may simply not qualify for jury service under 

the law.5  In other cases, the outcome may be far from clear.  Jurors, therefore, 

 
5  N.J.S.A. 2B:20-1 lists the statutory requirements for jury service.  To be 

eligible, a person must (1) be 18 years of age or older, (2) be able to read and 

understand English, (3) be a citizen of the United States, (4) be a resident of 

the county in which the individual was summoned, (5) not have been convicted 

of any indictable offense, and (6) not have any mental or physical disability 

that would prevent the person from serving.  A prior arrest or outstanding 

warrant does not automatically bar an individual from serving on a jury.   
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should generally be afforded an opportunity to explain and provide context for 

the results of a background check.   

 Judges are to question prospective jurors on the record and may invite 

counsel to supplement the inquiry, consistent with Rule 1:8-3(a).  Afterward, 

either party can seek to remove the juror for cause or use a peremptory 

challenge.  At that point, a party may raise a Batson/Gilmore challenge.   

 In very rare cases, a party may ask the court for leave to perform a 

criminal record check on a juror after a jury is empaneled.  To avoid any 

possible efforts to manipulate the make-up of a sitting jury, requests for 

background checks of empaneled jurors should be granted only when 

compelling circumstances exist.  See Hampton, 928 N.E.2d at 930-31.  If, for 

example, a party learned during trial that a sitting juror had been convicted of 

an indictable offense, the situation would present a compelling circumstance.     

V. 

 Under the circumstances here, we find that defendant was denied his 

right under the State Constitution to a fair and impartial jury selected free from 

discrimination.  The record reveals that implicit or unconscious racial bias 

infected the jury selection process in violation of defendant’s fundamental 

rights.   
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 Earlier in the opinion, we recounted the voir dire process for F.G. at 

length and set out different concerns the State and defense counsel voiced.  

Among other reasons, it appears from the record that the State did not want 

F.G. seated as a juror because of his relationships with multiple individuals 

who had committed crimes or were victims of crime.  F.G., a Black male from 

Newark, admitted he grew up in a neighborhood where many residents sold 

drugs, including a number of his friends.  He said he knew them and was 

familiar with their lifestyle but explained he did not follow their path.  He also 

explained that he was familiar with certain language used in the criminal 

justice system, like “CDS” and “trigger lock,” from the “neighborhood.”   

 None of that disqualified F.G. from serving on a jury.  Growing up in 

high-crime area is not a basis to be removed from a jury panel.  Having friends 

who broke the law is not either.  Just the same, understanding actual terms that 

relate to drug and firearms offenses is not a reason to be kept off a jury.   

 F.G., an employee at the Department of Public Works who coached 

football in his spare time, made clear that he believed the criminal justice 

system was fair and effective “because you are judged by your peers.”  Yet the 

prosecution suggested his background and associations “dr[ew] into question 

whether he respect[ed] the criminal justice system” and the rule of law.  Taken 
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as a whole, the State’s arguments during the voir dire process  to remove F.G. 

reflected implicit or unconscious bias about race.   

 As the Appellate Division aptly noted, “[t]he prosecutor presented no 

characteristic personal to F.G. that caused concern, but instead argued 

essentially that because he grew up and lived in a neighborhood where he was 

exposed to criminal behavior, he must have done something wrong himself or 

must lack respect for the criminal justice system.”  Andujar, 462 N.J. Super. at 

562.  That argument, the court observed, was not new, and historically 

stemmed from impermissible stereotypes about racial groups -- particularly 

Black Americans.  Ibid.   

 The prosecution also speculated that, based on F.G.’s answers, it “felt” 

as though he knew more people who had been accused or were victims of 

crimes and had not been forthcoming about them.  Defense counsel, in 

response, pointed out the obvious:  that living in a high-crime area exposes a 

person to certain facts of life.  Counsel noted that “to hold it against him that 

. . . things have happened around him to people that he knows . . . would mean 

that a lot of people from Newark would not be able to serve.”   

 The trial court properly denied the State’s challenge that F.G. be 

removed for cause.  Ordinarily, the next step would have been for the State to 

exercise a peremptory challenge that defendant could have challenged under 
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Batson and Gilmore.  Instead, the State ran a criminal history check on F.G.  In 

doing so, it relied on reasons the trial court had rejected.  To be clear, the State 

would not have been able to run a criminal history check under the standard 

outlined above.  It has yet to offer a reasonable, individualized basis for 

conducting a record check of F.G.  As a result, to the extent the State relies on 

the results of the check to justify F.G.’s removal, its argument lacks force. 

 The series of events raises another serious concern as well.  According 

to the record, the State did not randomly search prospective jurors for their 

criminal history.  It focused on a single juror, F.G.  As the Supreme Court has 

explained, disparate investigations of minority jurors may turn up “seemingly 

race-neutral reasons to strike the prospective jurors of a particular race.”  

Flowers, 588 U.S. at ___, 139 S. Ct. at 2248.  Disparate investigations may 

also indicate that discrimination has occurred during jury selection.  See ibid.   

 F.G.’s record check uncovered two prior arrests and an outstanding 

warrant from Newark Municipal Court issued in 2015.  F.G. had no prior 

convictions, and the open warrant for simple assault was dismissed eight 

weeks later.  His history did not disqualify him from jury service.  See 

N.J.S.A. 2B:20-1.   

 The State appropriately alerted the judge and defense counsel to the 

results.  But it also contacted law enforcement in an apparent effort to have 
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F.G. arrested before jury selection resumed.  With F.G.’s arrest set in motion, 

the discussion in court the day after F.G.’s voir dire shifted to how his arrest 

should be carried out.   

 Defense counsel did not object to the State’s renewed application to 

remove F.G. for cause.  Counsel, however, did place a number of concerns on 

the record:  that the State singled out F.G. to check for a criminal record; that 

it chose to run a background check on a juror it did not like; and that 

selectively targeting F.G. implicated constitutional concerns.  When the 

prosecution renewed its motion to remove F.G. for cause, counsel should have 

presented a more crisp, precise objection, which the defense has since 

advanced.  At the time, despite the broader concerns counsel asserted, defense 

counsel asked only for an additional peremptory challenge.    

 Under settled case law, counsel must present a timely objection during 

jury selection.  See Gilmore, 103 N.J. at 535 (concerning objections to 

peremptory challenges); Osorio, 199 N.J. at 501.  We do not relax that 

requirement.  An objection prompts the timely review of any questionable 

challenges under Batson/Gilmore.  Here, however, by unilaterally running a 

criminal history check on F.G. and setting his arrest in motion, the State 

effectively evaded any Batson/Gilmore analysis.  In light of the framework 

outlined for future background checks, what took place at defendant’s trial is 
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unlikely to happen again.  Nonetheless, we cannot look away from evidence 

suggesting implicit bias in the jury selection process that appears in the 

extensive record before the Court.   

 Although no formal Batson/Gilmore evaluation was conducted before 

the trial court, the record relating to F.G.’s removal is unusually detailed.  An 

extended series of arguments over the course of two days sets forth the parties’ 

positions and explains their actions.  That record reveals that the circumstances 

surrounding F.G.’s dismissal allowed for an inference that his removal was 

based on race -- which, again, is a slight burden to establish.  See Batson, 476 

U.S. at 97 (noting that a party’s “questions and statements during voir dire 

examination and in exercising [the party’s] challenges may support or refute 

an inference of discriminatory purpose”); Osorio, 199 N.J. at 492. 

 F.G., a minority juror, answered all questions posed in a manner that led 

the trial judge to conclude “he would make a fair and impartial juror.”  The 

judge added, “[e]verything he said and the way he said it leaves no doubt in 

my mind that he[] . . . does not have any bias towards the State nor the defense 

for anything.”  The State nonetheless selectively conducted a background 

check on F.G. alone, based on a hunch F.G. could not be impartial because of 

his background, associations, and familiarity with the criminal justice system.  

See Flowers, 588 U.S. at ___, 139 S. Ct. at 2247-48; Gilmore, 103 N.J. at 539.    
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 For reasons already discussed, the State’s justifications for running the 

check and seeking F.G.’s removal did not rebut that inference of 

discrimination.  Osorio, 199 N.J. at 492, 504.  In fact, the trial court had 

already considered and discounted the State’s reasons when the court denied 

its motion to remove F.G. for cause.  And throughout the appellate process, the 

State has not provided a convincing non-discriminatory reason for the steps it 

took to keep F.G. off the jury.   

 Finally, weighing the evidence in the record as a whole reveals, by a 

preponderance of the evidence, that F.G.’s removal and the background check 

that prompted it stemmed from impermissible presumed group bias.  Id. at 

492-93.  Plus, as noted earlier, the background check itself did not uncover 

information that disqualified F.G. from serving on a jury.   

 To be clear, we do not find the trial prosecutors engaged in purposeful 

discrimination or any willful misconduct.  The record, instead, suggests 

implicit or unconscious bias on the part of the State.  In the end, we find that 

defendant’s constitutional right to be tried by an impartial jury, selected free 

from discrimination, was violated.   

 There are a limited number of remedies available now.  During jury 

selection, a trial court can return an excused juror to the jury box, forfeit one 

side’s peremptory challenges, grant the other side additional ones, or start the 
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selection process anew.  See Andrews, 216 N.J. at 293.  None of those options 

exist at this time.  We agree with the Appellate Division that defendant’s 

conviction must be reversed and the case remanded for a new trial.  Andujar, 

462 N.J. Super. at 563.   

 No showing of prejudice is required.  Wagner, 180 N.J. Super. at 567.  

The violation of defendant’s constitutional right in this case is not subject to a 

harmless error analysis.  Gilmore, 103 N.J. at 544.    

VI. 

 For reasons noted earlier, we have considered implicit bias as part of the 

Gilmore analysis in this appeal.  Defendant is entitled to the benefit of this 

new rule of law.  Except for him, we apply the rule only to future cases -- that 

is, cases in which a jury has not yet been selected -- because of the effect that 

retroactive application would have on a potentially large number of cases with 

incomplete records and the effect on the administration of justice overall.  See 

State v. Henderson, 208 N.J. 208, 300-02 (2011).  The Court plans to provide 

additional guidance on how trial courts should assess implicit bias after the 

Judicial Conference discussed in the following section.  The new rule will go 

into effect when that guidance is available.  See id. at 302 (implementing a 

new rule thirty days after “this Court approves new model jury charges on 

eyewitness identification”). 
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VII. 

 A defendant’s right to a properly selected jury is precious and must not 

be tainted by discrimination.  Osorio, 199 N.J. at 492.  In the same way, no 

citizen should be denied the right to serve because of the person’s religious 

principles, race, ethnicity, national origin, gender, sexual orientation, or  some 

other impermissible basis.  See Powers, 499 U.S. at 409 (noting jurors have 

“the right not to be excluded . . . on account of race”);  Gilmore, 103 N.J. at 

526 n.3 (identifying, at a minimum, certain cognizable groups).  The harm in 

both instances extends beyond the defendant and the excluded juror.  It 

“touch[es] the entire community” and “undermine[s] public confidence in the 

fairness of our system of justice.”  Batson, 476 U.S. at 87.   

 The criminal justice system rests on having cases decided by impartial 

jurors, who are drawn from a representative cross-section of the community 

and selected free from discrimination.  To give meaning to those principles, we 

must acknowledge that discrimination can infect the existing jury selection 

process.  And we must take steps to address that serious problem.   

 As discussed above, qualified jurors can be excused in two ways.  The 

court may excuse them for cause if it appears they cannot serve as fair and 

impartial judges of the facts.  And attorneys, in their discretion, can use 

peremptory challenges to strike individual jurors without stating a reason.   
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 Federal and state courts both allow for peremptory challenges.  In non-

capital felony cases, federal courts grant ten challenges to defendants and six 

to the government.  Fed. R. Crim. P. 24(b)(2).  In state courts, the national 

average for peremptory challenges in non-capital felony trials is approximately 

seven.  Nat’l Ctr. for State Cts., Comparative Data:  Peremptory Challenges, 

https://www.ncsc-jurystudies.org/state-of-the-states/jury-data-viz (last visited 

July 7, 2021).   

 The number of peremptory challenges in New Jersey stems from a 

statute enacted more than a century ago.  See L. 1898, c. 237, §§ 80-83; see 

also Brown v. State, 62 N.J.L. 666, 672 (E. & A. 1899).  The nineteenth-

century law granted defendants twenty challenges and the State twelve for 

various serious crimes.  Ibid.  New Jersey still allows the same number of 

challenges for serious offenses.  See N.J.S.A. 2B:23-13(b).6   

 Our state today provides far more challenges than any other in the nation 

-- more than twice the national average, and twice the practice in federal court.  

But as the Supreme Court has recognized, “there can be no dispute[] that 

 
6  The 1898 law listed these offenses:  treason, murder, misprision of treason, 

manslaughter, sodomy, rape, arson, burglary, robbery, forgery, perjury, and 

subornation of perjury.  L. 1898, c. 237, § 80.  N.J.S.A. 2B:23-13(b) covers a 

similar, broader list of offenses:  kidnapping, murder, aggravated 

manslaughter, manslaughter, aggravated assault, aggravated sexual assault, 

sexual assault, aggravated criminal sexual contact, aggravated arson, arson, 

burglary, robbery, forgery (in the third degree), and perjury. 



52 

 

peremptory challenges constitute a jury selection practice that permits ‘those 

to discriminate who are of a mind to discriminate.’”  Batson, 476 U.S. at 96 

(quoting Avery v. Georgia, 345 U.S. 559, 562 (1953)).  As the Court further 

explained, “[t]he reality of practice, amply reflected in many state- and 

federal-court opinions, shows that [peremptory] challenge[s] may be, and 

unfortunately at times [have] been used to discriminate against black jurors.”  

Id. at 98. 

 Although the law in New Jersey has not changed since 1898, society 

now has a greater appreciation for the role of implicit or unconscious bias in 

general, and the danger of discrimination in the jury selection process.  Some 

sources observe that discriminatory challenges persist after Batson and that 

“peremptory challenges have become a cloak for race discrimination.”  

Saintcalle, 309 P.3d at 334.  Others maintain that peremptory challenges offer 

“very real protections against juror bias.”  N .J. State Bar Ass’n, Pandemic 

Task Force Report of the Committee on the Resumption of Jury Trials  3 (July 

2, 2020) https://tcms.njsba.com/personifyebusiness/Portals/0/

2020%20Pandemic%20Task%20Force/NJSBA%20RJT_Jury%20Selection%2

0Proposal.pdf. 

 It is time for a thoughtful, comprehensive discussion of the issue.  In the 

past, the Judiciary has arranged Judicial Conferences to consider significant 
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issues and make improvements in the justice system.  Topics have included 

speedy trial, Probation, Family Court, alternative dispute resolution, and 

juvenile justice, among others.    

 Today, we ask the Director of the Administrative Office of the Courts to 

arrange for a Judicial Conference on Jury Selection to convene this fall.  Rule 

1:35-1 outlines the Conference’s membership.  In addition  to the officials, 

organizations, and public members the Rule identifies, the Court will invite 

legal experts, scholars, and interested advocacy groups to participate, 

including organizations that regularly appear before the Court as amici curiae.   

 The Conference will explore the nature of discrimination in the jury 

selection process.  It will examine authoritative sources and current practices 

in New Jersey and other states, and make recommendations for proposed rule 

changes and other improvements.7  The purpose of the Conference is 

straightforward:  to enhance “public respect for our criminal justice system and 

the rule of law” by “ensur[ing] that no citizen is disqualified from jury service 

because of . . . race” or other impermissible considerations.  Batson, 476 U.S. 

at 99. 

 
7  At this time, we decline to adopt rule changes that defendant and amici 

recommend.  Their suggestions as well as others may be raised at the Judicial 

Conference where all interested parties will have an opportunity to weigh in.   
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 We invite the legal community as a whole to take part in a probing 

conversation about additional steps needed to root out discrimination in the 

selection of juries. 

VIII. 

 For the reasons set forth above, we modify and affirm the judgment of 

the Appellate Division and remand the case for a new trial.  We also call for a 

Judicial Conference on Jury Selection. 

 

JUSTICES LaVECCHIA, ALBIN, PATTERSON, FERNANDEZ-VINA, 

SOLOMON, and PIERRE-LOUIS join in CHIEF JUSTICE RABNER’s opinion. 
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This appeal presents the issue whether a prosecutor's use of peremptory 

challenges to exclude every black potential petit *517 juror violates a defendant's 

constitutional right to trial by an impartial jury drawn from a representative cross-

section of the community. This is a question of first impression for us. We hold that 

Article I, paragraphs 5, 9, and 10 of the New Jersey Constitution forbid a prosecutor 

to exercise peremptory challenges to remove potential petit jurors who are 

members of a cognizable group on the basis of their presumed group bias; the 



State, however, may peremptorily challenge such venirepersons on grounds of 

situation-specific bias. Moreover, we determine that the defendant here has 

established that the prosecutor impermissibly excluded all black potential petit 

jurors. 

I 

In a single jury trial, defendant was found guilty of three first-degree robberies of 

two Hispanic attendants at a gasoline station in Union, New Jersey. He was 

sentenced to three concurrent fifteen-year custodial terms with five years of parole 

ineligibility. 

Defendant, who is black, was tried by an all-white jury made up of six males and six 

females. Defense counsel was black and the assistant prosecutor was white. During 

the jury selection, nine black potential jurors were seated in the jury box at 

different times. All nine were excused the assistant prosecutor challenged two for 

cause, and peremptorily challenged the remaining seven. All told, the assistant 

prosecutor exercised eleven of the twelve peremptory challenges allowed him by 

Rule 1:8-3(d), while defense counsel exhausted the twenty permitted him. 

After the jury selection, but before the jury was sworn, defense counsel moved for a 

mistrial, contending that the assistant prosecutor had used his peremptory 

challenges unconstitutionally to excuse the remaining seven black venirepersons 

on the basis of race. The assistant prosecutor responded: "It's my understanding of 

the rules that I can exercise my peremptory challenges as I see fit." The trial judge, 

relying heavily on *518 Swain v. Alabama, 380 U.S. 202, 85 S. Ct. 824, 13 L. Ed. 2d 

759 (1965), and State v. Smith, 55 N.J. 476, 479-84, cert. denied, 400 U.S. 949, 91 S. 

Ct. 232, 27 L. Ed. 2d 256 (1970), rejected defendant's constitutional argument and 

accordingly denied the motion. On defendant's appeal following his conviction, the 

Appellate Division pointing out that in Swain the majority conceded that 

circumstances might arise where "[t]he purposes of the peremptory challenge are 

being [perverted]," 380 U.S. at 224, 85 S. Ct. at 838, 13 L. Ed. 2d at 774, and heeding 

the strong recommendation of Justices Stevens, Blackmun and Powell (as well as 

Justices Marshall and Brennan) respecting the denial of certiorari in McCray v. New 

York, 461 U.S. 961, 963, 103 S. Ct. 2438, 2439, 77 L. Ed. 2d 1322, 1323 (1983), that 

state courts should serve "as laboratories in which the issue receives further study 

before it is addressed by [the United States Supreme] Court" remanded the case to 

the Law Division to conduct a hearing "to establish the identity of the black 

prospective jurors and to afford the assistant prosecutor an opportunity to 

https://supreme.justia.com/cases/federal/us/380/202/


establish his motive or reasons for excusing each of the seven prospective black 

jurors." State v. Gilmore, 195 N.J. Super. 163, 166 (1984). 

At the remand hearing, the parties stipulated to the identity of six of the seven 

Blacks peremptorily challenged, and agreed that the seventh was either of two 

persons. Then the assistant prosecutor articulated both his general criteria for 

exercising peremptory challenges and his specific reasons for excluding each black 

prospective juror in this case. First, he stated that he wanted jurors who were (1) 

able to ignore theatrics; (2) more intelligent and of the professional type; and (3) 

without maternal family instincts. And second, relying upon the transcript of the 

jury selection and notes he had made after the trial judge denied defendant's 

motion for a mistrial, he applied these criteria (as well as a residual criterion of "gut 

reaction" based upon "my life experience") to explain each peremptory challenge of 

a black venireperson. 

*519 On March 8, 1985, the Appellate Division issued its second opinion, 

interpreting the New Jersey Constitution as "proscribing the use of peremptory 

challenges to exclude prospective jurors solely by virtue of their membership in, or 

affiliation with, a cognizable group, a practice designed to defeat the purpose of the 

representative cross section rule." State v. Gilmore, 199 N.J. Super. 389, 405-06 

(1985). After defining guidelines for the permissible exercise of peremptory 

challenges and establishing the procedure and burden of proof for allegations of 

their improper use, the Appellate Division evaluated the assistant prosecutor's 

explanations of his reasons for excusing every one of the black jury members. It 

concluded that they were "`sham excuses belatedly contrived to avoid admitting 

acts of group discrimination against all the black prospective jurors.'" Id. at 412-13 

(quoting People v. Wheeler, 22 Cal. 3d 258, 148 Cal. Rptr. 890, 583 P.2d 748, 765 

(Cal. 1978)). Hence, the court reversed the conviction, remanding the case to the 

Law Division for a new trial. 

We granted certification, 101 N.J. 285 (1985), and now affirm the judgment 

rendered in the well-reasoned opinion of the Appellate Division. 

II 

Subsequent to the Appellate Division's decision to serve as a laboratory in 

federalism by resting its opinion on independent state constitutional grounds, the 

United States Supreme Court overruled Swain v. Alabama in Batson v. Kentucky, 

476 U.S. ___, 106 S. Ct. 1712, 90 L. Ed. 2d 69 (1986). In Swain, the first case to 

address directly the federal constitutional validity of the use of peremptory 

https://law.justia.com/cases/california/supreme-court/3d/22/258.html


challenges to discriminate on the basis of race, a closely divided Supreme Court 

had concluded: "[W]e cannot hold that the striking of Negroes in a particular case is 

a denial of equal protection of the laws." 380 U.S. at 221, 85 S. Ct. at 836, 13 L. Ed. 

2d at 773. In dictum, four members of the Court indicated that if the defendant 

could show that the *520 prosecutor had systematically excluded all Blacks in case 

after case over a period of time, the presumption protecting the exercise of 

peremptory challenges "may well be overcome." Id. at 224, 85 S. Ct. at 838, 13 L. Ed. 

2d at 774. The Court opined that this presumption was not overcome in Swain 

itself, although the defendant offered evidence that no Black had ever served on a 

petit jury in Talladega County, Alabama. Yet if ever there were a case in which it 

would appear that Swain's standard of proof could be met, Swain itself surely was 

the one. Indeed, as of 1977, no defendant had ever surmounted this burden, 

despite proof in many instances that created a reasonable if not unmistakeable 

inference of racial discrimination. See Annot., "Use of Peremptory Challenge to 

Exclude from Jury Persons Belonging to a Class or Race," 79 A.L.R.3d 14 (1977) 

(collecting the federal and state cases in a sixty-page annotation); J. Van Dyke, Jury 

Selection Procedures: Our Uncertain Commitment to Representative Panels 156 n. 

83-98 (1977) (listing more than fifty cases). By 1984, the Second Circuit indicated in 

McCray v. Abrams, 750 F.2d 1113, 1120 (1984), that Swain's "mission impossible" 

had been accomplished in only one instance, involving a prosecutor who admitted 

the practice of striking Blacks and whose use of peremptory challenges had been 

repeatedly appealed by black defendants. State v. Brown, 371 So. 2d 751 (La. 1979), 

and State v. Washington, 375 So. 2d 1162 (La. 1979). 

Before the Supreme Court threw off Swain's "crippling burden of proof" in Batson 

supra, 476 U.S. at ___, 106 S. Ct. at 1720, 90 L. Ed. 2d at 85, Swain had effectively 

immunized prosecutors' exercise of peremptory challenges from federal 

constitutional scrutiny and hence had been "the subject of almost universal and 

often scathing criticism." McCray v. New York, supra, 461 U.S. at 964, 103 S. Ct. at 

2440, 77 L. Ed. 2d at 1324 (Marshall, J., dissenting from the denial of certiorari). This 

prompted leading state courts to look to their state constitutions as sources of 

fundamental rights surpassing those guaranteed by the federal constitution. People 

v. Wheeler, *521 supra, 22 Cal. 3d 258, 148 Cal. Rptr. 890, 583 P.2d 748 (Cal. 1978); 

Commonwealth v. Soares, 377 Mass. 461, 387 N.E.2d 499, cert. den., 444 U.S. 881, 

100 S. Ct. 170, 62 L. Ed. 2d 110 (1979); State v. Neil, 457 So. 2d 481 (Fla. 1984); State 

v. Crespin, 94 N.M. 486, 612 P.2d 716 (Ct.App. 1980). The Appellate Division here 

followed their lead, concluding that Article I, paragraphs 5, 9, and 10 of the New 

Jersey Constitution provide greater protection against a prosecutor's discriminatory 

use of peremptory challenges than the United States Supreme Court had afforded 

https://law.justia.com/cases/louisiana/supreme-court/1979/371-so-2d-751-1.html
https://law.justia.com/cases/louisiana/supreme-court/1979/375-so-2d-1162-1.html
https://law.justia.com/cases/california/supreme-court/3d/22/258.html
https://law.justia.com/cases/massachusetts/supreme-court/1979/377-mass-461-2.html
https://law.justia.com/cases/florida/supreme-court/1984/63899-0.html
https://law.justia.com/cases/new-mexico/court-of-appeals/1980/4581-2.html


under the Equal Protection Clause of the United States Constitution. 199 N.J. Super. 

at 397. 

Furthermore, between Swain and Batson, the United States Supreme Court had 

issued Taylor v. Louisiana, 419 U.S. 522, 95 S. Ct. 692, 42 L. Ed. 2d 690 (1975), and 

Duren v. Missouri, 439 U.S. 357, 99 S. Ct. 664, 58 L. Ed. 2d 579 (1979), decisions 

interpreting the Sixth Amendment right to trial by an impartial jury that were at 

least implicitly in tension with Swain's interpretation of the Equal Protection Clause. 

This moved some federal courts to resolve this tension in favor of construing the 

Sixth Amendment right more expansively. See McCray v. Abrams, supra, 750 F.2d 

1113; Booker v. Jabe, 775 F.2d 762 (6th Cir.1985); see also United States v. Leslie, 

759 F.2d 366, 373 (5th Cir.1985)[1] (resorting not to the Sixth Amendment but to the 

court's "supervisory power to assure a minimum level of protection against the use 

of peremptory challenges to practice invidious discrimination in individual cases"). 

In the midst of these developments, the Supreme Court decided Batson, rejecting 

the heavy burden of proof that Swain had imposed on the defendant to establish 

that the peremptory challenge system as a whole was being perverted. Instead, the 

Court held that the Equal Protection Clause of the Fourteenth Amendment forbids 

a prosecutor from exercising *522 peremptory challenges to remove jurors on the 

basis of their race, and that a defendant may make a prima facie showing of 

purposeful racial discrimination in the selection of the jury by relying solely on the 

facts concerning his or her particular case. In deciding Batson, the Court relied on 

the application of equal protection principles, expressing "no view on the merits of 

any of petitioner's Sixth Amendment arguments." 476 U.S. at ___ n. 4, 106 S. Ct. at 

1716 n. 4, 90 L. Ed. 2d at 79 n. 4. We observe that under Batson's interpretation of 

the Equal Protection Clause of the Fourteenth Amendment, and McCray v. Abrams' 

interpretation of the Sixth Amendment, the United States Constitution would 

compel the result that we reach on independent state grounds. 

That the United States Supreme Court has overruled Swain in Batson does not 

mean that the laboratories operated by leading state courts should now close up 

shop. For one thing, Batson rests on federal grounds of equal protection, whereas 

Wheeler and its progeny rest on state constitutional rights to trial by an impartial 

jury. For another, Batson is not the final word in this area as the majority 

recognized, and as Justice White emphasized in concurrence, "[m]uch litigation will 

be required to spell out the contours of the Court's Equal Protection holding...." 476 

U.S. at ___ n. 24 & ___, 106 S. Ct. at 1724 n. 24 & 1725, 90 L. Ed. 2d at 90 n. 24 

(majority) & 91 (White, J., concurring). 

https://supreme.justia.com/cases/federal/us/419/522/
https://supreme.justia.com/cases/federal/us/439/357/


Accordingly, we base our decision on the New Jersey Constitution, which protects 

fundamental rights independently of the United States Constitution. See 

"Symposium: The Emergence of State Constitutional Law," 63 Tex.L.Rev. 959 (1985) 

(especially Pollock, "Adequate and Independent State Grounds as a Means of 

Balancing the Relationship Between State and Federal Courts," id. at 977; and Utter, 

"Swimming in the Jaws of the Crocodile: State Court Comment on Federal 

Constitutional Issues when Disposing of Cases on State Constitutional Grounds," id. 

at 1025); Pollock, "State Constitutions as *523 Separate Sources of Fundamental 

Rights," 35 Rutgers L.Rev. 707 (1983); Handler, "Expounding the State Constitution," 

35 Rutgers L.Rev. 202 (1983); Brennan, "State Constitutions and the Protection of 

Individual Rights," 90 Harv.L.Rev. 489 (1977). We previously have construed our 

state constitution as providing greater protection to our citizens' individual rights 

than accorded them under the federal constitution. State v. Williams, 93 N.J. 39 

(1983); State v. Hunt, 91 N.J. 338, 353 (1982); State v. Schmid, 84 N.J. 535, 537 (1980), 

appeal dism'd. sub nom. Princeton Univ. v. Schmid, 455 U.S. 100, 102 S. Ct. 867, 70 

L. Ed. 2d 855 (1982). We do so here as well. In this regard, the Appellate Division 

tersely and aptly summarized the history of our state constitutional right to trial by 

an impartial jury drawn from a representative cross-section of the community. 199 

N.J. Super. at 398.[2] We refer to federal constitutional law *524 only as establishing 

the floor of minimum constitutional protection. Furthermore, when we cite federal 

or other state court opinions in construing the provisions of our Constitution, we 

rely upon them merely for the purpose of guidance, not as compelling the result we 

reach on independent state grounds. 

III 

First, we must analyze the defendant's constitutional right to trial by an impartial 

jury under Article I of the New Jersey Constitution. Paragraph 5 provides that "[n]o 

person shall be denied the enjoyment of any civil ... right, nor be discriminated 

against in the exercise of any civil ... right, ... because of religious principles, race, 

color, ancestry or national origin." Furthermore, we have interpreted paragraph 1 

as prohibiting such discrimination on the basis of sex. Peper v. Princeton Univ. Bd. 

of Trustees, 77 N.J. 55, 79 (1978). Paragraph 9 provides that "[t]he right of trial by 

jury shall remain inviolate...." Finally, paragraph 10 provides that "[i]n all criminal 

prosecutions the accused shall have the right to a speedy and public trial by an 

impartial jury...." Read together, these provisions guarantee that in all criminal 

prosecutions the defendant is entitled to trial by an impartial jury without 

discrimination on the basis of religious principles, race, color, ancestry, national 

origin, or sex. 

https://supreme.justia.com/cases/federal/us/455/100/


This right to trial by an impartial jury, in our heterogeneous society where a 

defendant's "peers" include members of many diverse groups, entails the right to 

trial by a jury drawn from a representative cross-section of the community. The 

principal rationale for this entailment, expressed best by the California Supreme 

Court in People v. Wheeler, supra, 22 Cal. 3d 258, 148 Cal. Rptr. 890, 583 P.2d 748, 

755 (Cal. 1978), 

*525 is that in our heterogeneous society jurors will inevitably belong to diverse 

and often overlapping groups defined by race, religion, ethnic or national origin, 

sex, age, education, occupation, economic condition, place of residence, and 

political affiliation; that it is unrealistic to expect jurors to be devoid of opinions, 

preconceptions, or even deep-rooted biases derived from their life experiences in 

such groups; and hence that the only practical way to achieve an overall impartiality 

is to encourage the representation of a variety of such groups on the jury so that 

the respective biases of their members, to the extent they are antagonistic, will 

tend to cancel each other out. 

In short, the main point of the representative cross-section rule is "to achieve an 

overall impartiality by allowing the interaction of diverse beliefs and values the 

jurors bring from their group experiences," Wheeler, supra, 583 P.2d at 761, and in 

this manner to vindicate the defendant's right to trial by an impartial jury in our 

heterogeneous society. The point is not to guarantee proportional representation 

of every diverse group on every jury, let alone to mandate disproportional 

representation by setting aside a spot for every discrete group on every jury. 

Article I, paragraph 5 implicates not only the defendant's civil rights but also those 

of citizens generally and, historically, one of the rights and obligations of citizenship 

has been to participate in the administration of justice by serving on grand and 

petit juries. Concomitantly, the representative cross-section rule not only promotes 

the overall impartiality of the deliberative process but also enhances the legitimacy 

of the judicial process in the eyes of the public by serving the following "other 

essential functions": "legitimating the judgments of the courts, promoting citizen 

participation in government, and preventing further stigmatizing of minority 

groups." Wheeler, supra, 583 P.2d at 755 n. 6. See Note, "Limiting the Peremptory 

Challenge: Representation of Groups on Petit Juries," 86 Yale L.J. 1715, 1725-31, 

1736 (1977). 

Along these lines, both federal and state courts have often repeated the seminal 

language of Smith v. Texas, 311 U.S. 128, 130, 61 S. Ct. 164, 165, 85 L. Ed. 84, 86 

(1940) (footnote omitted): 

https://law.justia.com/cases/california/supreme-court/3d/22/258.html
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It is part of the established tradition in the use of juries as instruments of public 

justice that the jury be a body truly representative of the community. *526 For 

racial discrimination to result in the exclusion from jury service of otherwise 

qualified groups not only violates our Constitution and the laws enacted under it 

but is at war with our basic concepts of a democratic society and a representative 

government. 

See Thiel v. Southern Pac. Co., 328 U.S. 217, 220, 66 S. Ct. 984, 985, 90 L. Ed. 1181, 

1185 (1946); Ballard v. United States, 329 U.S. 187, 192-94, 67 S. Ct. 261, 263-65, 91 

L. Ed. 181, 185-86 (1946); Peters v. Kiff, 407 U.S. 493, 503-04, 92 S. Ct. 2163, 2168-69, 

33 L. Ed. 2d 83, 94 (1972); Taylor v. Louisiana, supra, 419 U.S. at 530-31, 95 S. Ct. at 

697-98, 42 L. Ed. 2d at 698 (1975). 

Recognizing this, we have noted that "no one may be disqualified from service as a 

grand or petit juror because of `race, color, creed, national origin, or ancestry'" 

(citing former N.J.S.A. 2A:72-7), and held that "[t]he methods of selection must be so 

designed as to insure that juries are impartially drawn from community cross-

sections." State v. Rochester, 54 N.J. 85, 88 (1969). The present N.J.S.A. 2A:72-7 

provides that "[n]o citizen possessing all other qualifications prescribed by law shall 

be disqualified for service as a grand or petit juror in any court on account of race, 

color, creed, national origin, ancestry, marital status or sex." The statute thus is 

congruent with Article I, paragraph 5, taken together with Article I, paragraph 1, as 

to the impermissible bases of discrimination in the exercise of civil rights. The 

State's specific obligation to afford trial by an impartial jury under the 

representative cross-section rule therefore accords with its general obligation to 

govern impartially under equal protection principles. 

The representative cross-section rule, if it is to be adequate to serve its principal 

and subsidiary functions, must at least prohibit discrimination against these 

discrete, cognizable groups.[3] Moreover, it must apply not merely to methods of 

*527 selection of the jury venire but as well to methods of selecting the petit jurors 

from the jury venire, and so to the stage of exercising challenges for cause and 

peremptory challenges. 

That is, the constitutional right to trial by an impartial jury which of necessity is the 

right to trial by an impartial petit jury is not merely the right to an impartial jury 

venire drawn from a representative cross-section of the community. In McCray v. 

Abrams, the Second Circuit incisively drained the distinction between jury venire 

and petit jury of the force it has been alleged to have in this context: 

https://supreme.justia.com/cases/federal/us/328/217/
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If there is a Sixth Amendment requirement that the venire represent a fair cross 

section of the community, it must logically be because it is important that the 

defendant have the chance that the petit jury will be similarly constituted. The 

necessary implication is that the Sixth Amendment guarantees the defendant that 

possibility. It guarantees not that the possibility will ripen into actuality, but only the 

fair and undistorted chance that it will. [Id. at 1128-29.] 

This is precisely the holding of the Appellate Division below, although on state 

constitutional grounds. 199 N.J. Super. at 400-01. To the same effect is Justice 

Marshall's trenchant observation that "[t]here is no point in taking elaborate steps 

to ensure that Negroes are included on venires simply so they can then be struck 

because of their race by a prosecutor's use of peremptory challenges." McCray v. 

New York, supra, 461 U.S. at 968, 103 S. Ct. at 2442, 77 L. Ed. 2d at 1325-26 

(Marshall, *528 J., dissenting from the denial of certiorari). In short, neither the 

United States Constitution nor the New Jersey Constitution protects merely the 

right to an impartial jury venire. 

Finally, Article I, paragraph 9 protects the right of every defendant "in all criminal 

prosecutions" (emphasis added) to trial by an impartial jury. This is not merely a 

right held by the last in a series of defendants to be deprived of an impartial jury 

through systematic invidious discrimination in its methods of selection. In McCray v. 

Abrams, the Second Circuit construed the federal counterpart, the Sixth 

Amendment, 

to require the court to decide each case on the basis of the acts or practices 

complained of in that very case, and not to require the defendant to show, as Swain 

requires for an equal protection claim, that those acts or practices have had 

undesirable effects in case after case. [750 F.2d at 1130.] 

Dissenting from the denial of certiorari in McCray v. New York, supra, Justice 

Marshall, joined by Justice Brennan, made a similar argument, emphasizing not 

only "the Sixth Amendment right of every defendant," 461 U.S. at 970, 103 S. Ct. at 

2443, 77 L. Ed. 2d at 1326, but also the right of every defendant to equal protection 

of the laws: "Since every defendant is entitled to equal protection of the laws and 

should therefore be free from the invidious discrimination of state officials, it is 

difficult to understand why several must suffer discrimination because of the 

prosecutor's use of peremptory challenges before any defendant can object." Id. at 

964, 103 S. Ct. at 2440, 77 L. Ed. 2d at 1324. After all, it is not merely discrimination 

through systematic exclusion, but all forms of invidious discrimination, that the 

United States Constitution and the New Jersey Constitution forbid. The United 



States Supreme Court in Batson therefore repudiated Swain's "systematic exclusion 

rule." We eschew it in the first place. 

If the constitutional right to trial by an impartial jury drawn from a representative 

cross-section of the community is not limited to a "systematic exclusion rule," then 

neither does it extend to a "systematic inclusion rule." That is, it does not *529 

require the systematic inclusion of cognizable groups. The right to trial by an 

impartial jury hence entails not a requirement that petit juries actually chosen must 

be an exact microcosm of the community, but rather the guarantee that the State's 

use of peremptory challenges "may not restrict unreasonably the possibility that 

the petit jury will comprise a representative-cross section of the community." 199 

N.J. Super. at 401.[4] Peremptory challenges on grounds of presumed group bias as 

distinguished from situation-specific bias (as we define these terms below) 

unreasonably restrict this possibility. 

IV 

In accommodating the representative-cross-section rule and the peremptory 

challenge, we must bear in mind that the defendant's right to trial by an impartial 

jury drawn from a representative cross-section of the community is of 

constitutional dimensions. On the other hand, the prosecutor's right to exercise 

peremptory challenges is merely a product of the Legislature's and the Supreme 

Court's rule-making authority. See N.J.S.A. 2A:78-7 and R. 1:8-3(a). It is merely a 

statutory "incident" of the constitutional right to trial by an impartial jury. Wright v. 

Bernstein, 23 N.J. 284, 293 (1957). As such, it must be confined to further, not 

allowed to undermine, the constitutional right. 

The Legislature, in designing methods of selection of impartial petit juries, both has 

prohibited discrimination against discrete groups (in N.J.S.A. 2A:72-7) and has 

provided for the exercise of challenges for cause and peremptory challenges (in 

N.J.S.A. 2A:78-7). Peremptory challenges, when *530 properly used, are intended to 

insure that the triers of fact will be "as nearly impartial `as the lot of humanity will 

admit.'" State v. Singletary, 80 N.J. 55, 62 (1979); State v. Deatore, 70 N.J. 100, 105-06 

(1976); State v. Jackson, 43 N.J. 148, 158 (1964). The representative-cross-section 

rule by itself is insufficient to insure an impartial jury, however demographically 

representative a jury venire it may draw; it works in tandem with challenges for 

cause and peremptory challenges to pursue an impartial petit jury. Understood in 

this way, as parts of a whole statutory scheme designed to promote trial by an 

impartial petit jury, the purposes of the representative-cross-section rule and the 

peremptory challenge are congruent. Neither should be allowed to undermine the 



other; both must be delimited to further their common end. The peremptory 

challenge, exercised in an absolutely unfettered manner, could be abused to strike 

all members of certain cognizable groups from the jury venire, and so could destroy 

the representative-cross-section rule. On the other hand, the representative-cross-

section rule, applied unflinchingly, exalts demographic representativeness above 

the overall impartiality it aims to further; indeed, the firmest proponents of the rule 

advocate not merely limiting but abolishing the peremptory challenge, leaving only 

challenges for cause. See Batson, supra, 476 U.S. at ___, 106 S. Ct. at 1726, 90 L. Ed. 

2d at 92 (Marshall, J., concurring); J. Van Dyke, Jury Selection Procedures at 167-69; 

Comment, "The Cross-Section Requirement and Jury Impartiality," 73 Cal.L.Rev. 

1555, 1590 (1985). We decline to adopt this solution, instead choosing to limit the 

peremptory challenge to its proper purpose. 

In determining how peremptory challenges may be used without violating the New 

Jersey Constitution, we, like the Appellate Division, adopt the analysis set forth by 

the California Supreme Court in Wheeler. On this analysis, "[t]he purpose of the 

challenges also dictates their scope: they are to be used to remove jurors who are 

believed to entertain a specific bias [that is, "a bias relating to the particular case on 

*531 trial or the parties or witnesses thereto," 583 P.2d at 761], and no others." Id. 

at 760. Beyond the scope and therefore a perversion of this purpose are uses of 

peremptory challenges to remove potential jurors on the basis of presumed "group 

bias" or mere "group affiliation": 

[W]hen a party presumes that certain jurors are biased merely because they are 

members of an identifiable group distinguished on racial, religious, ethnic, or 

similar grounds we may call this "group bias" and peremptorily strikes all such 

persons for that reason alone, he not only upsets the demographic balance of the 

venire but frustrates the primary purpose of the representative cross-section 

requirement. That purpose, as we have seen, is to achieve an overall impartiality by 

allowing the interaction of the diverse beliefs and values the jurors bring from their 

group experiences. Manifestly if jurors are struck simply because they may hold 

those very beliefs, such interaction becomes impossible and the jury will be 

dominated by the conscious or unconscious prejudices of the majority. [Id. at 761.] 

But this impermissible presumed group bias is distinguishable from a prosecutor's 

exclusion of members of a cognizable group for valid, articulated, trial-related 

reasons. The latter is illustrated by Weathersby v. Morris, 708 F.2d 1493 (9th 

Cir.1983), cert. denied, 464 U.S. 1046, 104 S. Ct. 719, 79 L. Ed. 2d 181 (1984), where 

the Ninth Circuit held permissible a prosecutor's peremptory challenges of black 

potential jurors because he believed they would be subject to intimidation by the 



Black Guerilla Family, a black prisoner's gang. (The defendant was charged with the 

murder of a prison inmate, and the prosecutor was aware that members of the 

Black Guerilla Family were parolees in the geographical area where the trial was 

being held.) 

Permitting questioning of the use of peremptory challenges to determine whether 

they stem from presumed group bias does not eviscerate them. Historically, it may 

well have been that the right to exercise peremptory challenges was, "as Blackstone 

says, an arbitrary and capricious right; and it must be exercised with full freedom, 

or it fails of its full purpose." Lewis v. United States, 146 U.S. 370, 378, 13 S. Ct. 136, 

139, 36 L. Ed. 1011, 1014 (1892). But English society in 1305 (and for *532 that 

matter in 1789)[5] was a relatively homogeneous society; it knew not the forms of 

arbitrary, capricious, or invidious discrimination against discrete groups that beset 

our heterogeneous society. In our society today, the statutory right must be 

exercised within constitutional bounds, which forbid such arbitrariness and 

capriciousness, or it fails of its purpose of securing an impartial jury. 

Nor does permitting the questioning of the use of peremptory challenges 

transform them into challenges for cause. The showing of situation-specific bias 

need not rise to the level required to have a juror excused for cause. The Appellate 

Division aptly noted, quoting the Second Circuit in McCray, supra, 750 F.2d at 1132: 

There are any number of bases on which a party may believe, not unreasonably, 

that a prospective juror may have some slight bias that would not support a 

challenge for cause but that would make excusing him or her desirable. Such 

reasons, if they appear to be genuine, should be accepted by the court, which will 

bear the responsibility of assessing the genuineness of the ... response and of being 

alert to reasons that are pretextual. See, e.g., People v. Hall [35 Cal. 3d 161, 197 Cal. 

Rptr. 71], 672 P.2d 854, 858 (1983). [199 N.J. Super. at 403. See also Wheeler, 583 

P.2d at 760-61.] 

The State's fear to the contrary, while understandable, is exaggerated. Between the 

extreme poles of peremptory-arbitrariness and cause-rationality lies the wide range 

of reasonable prosecutorial discretion outlined in Wheeler and McCray. A sovereign 

that is under a general obligation to govern impartially, along with a specific 

obligation to afford trial by an impartial jury in all criminal prosecutions, should be 

confined to this range in its exercise of peremptory challenges.[6] 

*533 V 
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Next, we must formulate the procedures to be followed by trial courts when a 

defendant alleges that a prosecutor is improperly using peremptory challenges. We 

must be careful not to place on the defendant a crippling burden of proof that is so 

inaptly tailored to the right to trial by an impartial jury in all criminal prosecutions 

that it effectively leaves the defendant a "right" without a remedy. At the same time, 

we must be cautious not to discourage the prosecutor from using peremptory 

challenges in all proper instances to further, though not to undermine, the right to 

trial by an impartial jury. In aiming for this mean, we adapt to this context (rather 

than directly adopting) the burden-of-proof rules fashioned in "disparate 

treatment" cases brought under Title VII of the Civil Rights Act of 1964, 42 U.S.C.A. 

§§ 2000e to 2000e-17. See McDonnell Douglas Corp. v. Green, 411 U.S. 792, 93 S. Ct. 

1817, 36 L.Ed.2d *534 668 (1973); Texas Dep't of Community Affairs v. Burdine, 450 

U.S. 248, 101 S. Ct. 1089, 67 L. Ed. 2d 207 (1981). 

In Peper v. Princeton Univ. Bd. of Trustees, we wrote: 

While we commend the McDonnell-Douglas standards to our trial courts as a 

starting point in actions brought under the Law Against Discrimination or any other 

State proscription against discrimination, it must be emphasized that these tests 

are to be used only where and to the extent that their application is appropriate. 

[77 N.J. 55, 83 (1978). See Goodman v. London Metals Exch., Inc., 86 N.J. 19, 30-31 

(1981).] 

Both the defendant and the prosecution here seem to agree that application of the 

McDonnell-Douglas framework, as clarified by Burdine, is appropriate. Their 

disagreement appears to concern whether the procedure and burden of proof set 

forth in the Appellate Division opinion is consistent with that framework. We hold 

that the following adaptation of the McDonnell-Douglas or Burdine framework, with 

which the Appellate Division entirely accords, appropriately accommodates the 

defendant's constitutional right to trial by an impartial jury and the prosecutor's 

statutory right to exercise peremptory challenges. Within this framework, the 

ultimate burden of persuading the trial court that the prosecution exercised its 

peremptory challenges on constitutionally-impermissible grounds remains at all 

times with the defendant. But the intermediate burden of producing evidence or 

articulating justifications shifts from the defendant to the prosecution during the 

course of the inquiry.[7] 

*535 As a threshold matter, we emphasize that the defendant must timely object to 

the prosecution's use of peremptory challenges during or at the end of the jury 

selection, but before the petit jury is sworn. This requirement will facilitate the 
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development of as complete a record of the circumstances as is feasible, as well as 

enabling the trial court to make a fairer determination. 

We begin with the rebuttable presumption that the prosecution has exercised its 

peremptory challenges on grounds permissible under Article I, paragraphs 5, 9, and 

10 of the New Jersey Constitution. We adopt this presumption for three reasons: 

first, out of respect for prosecutors, who we do not assume will shirk their 

obligation to do justice for the cynical cant that their duty is to obtain a 

conviction;[8] second, out of homage to the very old credentials of the peremptory 

challenge; and third, out of deference to the legislative intent expressed in N.J.S.A. 

2A:78-7, which allows peremptory challenges. 

This presumption may be rebutted, however, upon a defendant's prima facie 

showing that the prosecution exercised its peremptory challenges on 

constitutionally-impermissible grounds. To make out such a case, the defendant 

initially must establish that the potential jurors wholly or disproportionally excluded 

were members of a cognizable group within the meaning *536 of the 

representative cross-section rule.[9] The defendant then must show that there is a 

substantial likelihood that the peremptory challenges resulting in the exclusion 

were based on assumptions about group bias rather than any indication of 

situation-specific bias. See McCray v. Abrams, supra, 750 F.2d at 1132 ("there is a 

substantial likelihood that the challenges leading to the exclusion have been made 

on the basis of the individual venireperson's group affiliation rather than because 

of any indication of a possible inability to decide the case on the basis of the 

evidence presented"). 

In deciding whether the defendant has made out such a prima facie case, the trial 

court should consider all of the relevant circumstances. The following examples are 

merely illustrative, certainly not exhaustive, of the types of evidence relevant for 

this purpose: 

[T]he party may show that his opponent has struck most or all of the members of 

the identified group from the venire, or has used a disproportionate number of his 

peremptories against the group. He may also demonstrate that the jurors in 

question share only this one characteristic their membership in the group and that 

in all other respects they are as heterogeneous as the community as a whole. Next, 

the showing may be supplemented when appropriate by such circumstances as the 

failure of his opponent to engage these same jurors in more than desultory voir 

dire, or indeed to ask them any questions at all. Lastly, under Peters and Taylor the 

defendant need not be a member of the excluded group in order to complain of a 



violation of the representative cross-section rule; yet if he is, and especially if in 

addition his alleged victim is a member of the group to which the majority of the 

remaining jurors belong, these facts may also be called to the court's attention. 

[Wheeler, 583 P.2d at 764.] 

One of the relevant circumstances that may bespeak discrimination is systematic 

exclusion in case after case over an extended period of time. But defendant need 

not make such a showing. We caution trial courts against converting the rebuttable 

presumption that the prosecution has properly exercised its peremptory *537 

challenges into the effectively irrebuttable presumption under the repudiated 

systematic exclusion rule of Swain. 

The burden of establishing a prima facie case of purposeful discrimination is not 

terribly onerous,[10] but neither does it end the inquiry. If the trial court finds that 

the defendant has established a prima facie case, this in effect gives rise to a 

presumption of unconstitutional action that it is the burden of the prosecution to 

rebut. Burdine, 450 U.S. at 254, 101 S. Ct. at 1094, 67 L. Ed. 2d at 216. The burden 

shifts to the prosecution to come forward with evidence that the peremptory 

challenges under review are justifiable on the basis of concerns about situation-

specific bias.[11] To carry this burden, the State must articulate "clear and 

reasonably specific" explanations of its "legitimate reasons" for exercising each of 

the peremptory challenges. Burdine, supra, 450 U.S. at 258, 101 S. Ct. at 1096, 67 L. 

Ed. 2d at 218; Batson, 476 U.S. at ___, 106 S. Ct. at 1723-24 n. 20, 90 L. Ed. 2d at 88-

89 n. 20. The trial court must decide whether these are, on the one hand, genuine 

and reasonable grounds for believing that potential jurors might have situation-

specific biases that would make excusing *538 them reasonable and desirable, 

given the aim of empanelling a fair and impartial petit jury, or, on the other hand, 

"sham excuses belatedly contrived to avoid admitting acts of group discrimination." 

Wheeler, supra, 583 P.2d at 765. 

In order to rebut the defendant's prima facie case, the prosecution's justifications 

of its peremptory challenges need not rise to the level justifying challenges for 

cause. On the other hand, 

the prosecutor may not rebut the defendant's prima facie case of discrimination by 

stating merely that he challenged jurors of the defendant's race on the assumption 

or his intuitive judgment that they would be partial to the defendant because of 

their shared race.... Nor may the prosecutor rebut the defendant's case merely by 

denying that he had a discriminatory motive or "affirming his good faith in 



individual selections." [Batson, supra, 476 U.S. at ___, 106 S. Ct. at 1723, 90 L. Ed. 2d 

at 88 (citations omitted).] 

Between these two poles lies the permissible middle ground of reasonable, 

nondiscriminatory prosecutorial discretion. Within this range, once again, 

[t]here are any number of bases on which a party may believe, not unreasonably, 

that a prospective juror may have some slight bias that would not support a 

challenge for cause but that would make excusing him or her desirable. Such 

reasons, if they appear to be genuine, should be accepted by the court, which will 

bear the responsibility of assessing the genuineness of the prosecutor's response 

and of being alert to reasons that are pretextual. [McCray v. Abrams, supra, 750 

F.2d at 1132.] 

In short, "to sustain [its] burden of justification, the [prosecution] must satisfy the 

court that [it] exercised such peremptories on grounds that are reasonably relevant 

to the particular case on trial or its parties or witnesses i.e., for reasons of specific 

bias...." Wheeler, supra, 583 P.2d at 765; accord Batson, supra, 476 U.S. at ___, 106 

S. Ct. at 1723, 90 L. Ed. 2d at 88 ("The prosecutor ... must articulate a neutral reason 

related to the particular case to be tried.") 

Permitting such questioning of the use of peremptory challenges does not destroy 

the "hunch" challenge. There is nothing ineffable or inscrutable about sound 

"hunches." The experience in California under Wheeler should assuage the *539 

State's fears to the contrary. In People v. Hall, 35 Cal. 3d 161, 197 Cal. Rptr. 71, 672 

P.2d 854 (Cal. 1983), the California Supreme Court declined an invitation to overrule 

Wheeler on the ground that it precluded effective use of the peremptory challenge 

in the attempt to select an impartial jury. The Court found that "the People have not 

produced, or called to our attention, any empirical evidence in support of their 

criticism of Wheeler" and that the People's argument that "restricting the exercise 

of peremptory challenges to proscribe those prompted by group bias may 

eliminate the `hunch' challenge is without demonstrable merit." Id. 672 P.2d at 859. 

After all, the Court continued, "A prosecutor may act freely on the basis of 

`hunches' unless and until these acts create a prima facie case of group bias, and 

even then he may rebut the inference." Id. In deciding whether the prosecutor has 

rebutted the inference, the trial court must be sensitive to the possibility that 

"hunches," "gut reactions," and "seat of the pants instincts" may be colloquial 

euphemisms for the very prejudice that constitutes impermissible presumed group 

bias or invidious discrimination. See Batson, supra, 476 U.S. at ___, 106 S. Ct. at 

1728, 90 L. Ed. 2d at 94 (Marshall, J., concurring). 
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In the final analysis, the trial court must judge the defendant's prima facie case 

against the prosecution's rebuttal to determine whether the defendant has carried 

the ultimate burden of proving, by a preponderance of the evidence, that the 

prosecution exercised its peremptory challenges on constitutionally-impermissible 

grounds of presumed group bias. If the defendant is found to have sustained this 

burden, 

the court must then conclude that the jury as constituted fails to comply with the 

representative cross-section requirement, and it must dismiss the jurors thus far 

selected. So too it must quash any remaining venire, since the complaining party is 

entitled to a random draw from an entire venire not one that has been partially or 

totally stripped of members of a cognizable group by the improper use of 

peremptory challenges. Upon such dismissal a different venire shall be drawn and 

the jury selection process may begin anew. [Wheeler, supra, 583 P.2d at 765.] *540 

VI 

Finally, we must apply this framework to the case at hand. Defense counsel made 

the requisite timely objection, at the end of the jury selection but before the petit 

jury was sworn. He moved for a mistrial, contending that the assistant prosecutor 

had unconstitutionally used his peremptory challenges to exclude all qualified 

Blacks from the jury on the basis of race. The trial court, relying upon the then 

thoroughly discredited (and now overruled) Swain, denied the motion, evidently 

accepting the assistant prosecutor's argument that "I can exercise my peremptory 

challenges as I see fit." But the Appellate Division remanded the case to the Law 

Division to conduct a hearing in order to afford the assistant prosecutor an 

opportunity to explain his reasons for excusing each and every one of the black 

potential jurors. 

At the remand hearing, the parties stipulated to the identity of six of the seven 

blacks peremptorily challenged, and agreed that the seventh was either of two 

persons. Then the assistant prosecutor articulated both his general criteria for 

exercising peremptory challenges and his specific reasons for excluding each black 

prospective juror in this case. First, he stated that he wanted jurors who were (1) 

able to ignore theatrics; (2) more intelligent and of the professional type; and (3) 

without maternal family instincts. And second, relying upon the transcript of the 

jury selection and notes he had made after the trial judge denied defendant's 

motion for a mistrial, he applied these criteria (as well as a residual criterion of "gut 

reaction" based upon "my life experience") to explain each peremptory challenge of 

a black venireperson. 



The State submits that a review of the assistant prosecutor's seven peremptory 

challenges of black prospective jurors establishes a "general compliance" with 

these guidelines, and that his four peremptory challenges of white venirepersons 

are "extremely probative." But the assistant prosecutor's articulation of the 

guidelines itself ironically goes far toward establishing *541 a prima facie case that 

he impermissibly discriminated against cognizable groups. And the assistant 

prosecutor's failure to comply with these general criteria by removing other white 

prospective jurors is highly probative in sustaining the defendant's ultimate burden 

of proving that he was denied his constitutional right to trial by an impartial jury 

drawn from a representative cross-section of the community.[12] 

First, the assistant prosecutor's articulation of the third criterion that he wanted 

jurors who were "without maternal family instincts" is an admission of presumed 

group bias in excluding women, a cognizable group for purposes of impartial jury 

analysis. Furthermore, his admission that he excluded Blacks because he assumed 

that they were predominantly Baptists is a clear indication of group bias, both racial 

and religious. And the assistant prosecutor peremptorily challenged not merely a 

disproportional number of black women and men, but all seven of them. Hence, 

like the Appellate Division, we are satisfied that defense counsel established a 

prima facie case of improper use of peremptory challenges at the time he moved 

for a mistrial. 

The presumption that the State properly used its peremptory challenges now gives 

way, and the burden shifts to the assistant prosecutor to justify his exclusion of all 

of the black venirepersons on grounds of situation-specific bias. In assessing his 

proferred justifications, the Appellate Division rightly found highly probative his 

failure to exercise peremptory challenges to remove white prospective jurors who 

by his own *542 criteria ought to have been removed.[13] For example, whereas 

two black women were removed because of their "maternal family instincts" and 

because they were not "of the professional type," six white women, all of whom by 

the assistant prosecutor's criteria presumably had "maternal family instincts," were 

permitted to serve. And five of these six were not "of the professional type," three 

being housewives and two being secretaries. The only real difference between the 

two black women and the six white women was their race. 

Moreover, given that by the assistant prosecutor's own admission the State had a 

substantial case and that the issue to be resolved was not very complicated 

essentially one of identification of defendant as the perpetrator the Appellate 

Division justifiably found that "the assistant prosecutor's explanation that only the 

intellectual type was suitable for jury duty lacks genuineness." 199 N.J. Super. at 



411. There was "no reasonable relevancy between the issues to be resolved by the 

jury and the high intellectual achievement of jurors," id. at 411-12, all the more so 

since the record did not suggest that he insisted upon intellectual achievement by 

white jurors. This explanation hence does not qualify as a trial-related reason that 

would rebut the showing of presumed group bias. 

Then there is the assistant prosecutor's attempt to justify his exclusion of Blacks as 

a proxy for exclusion of Baptists, a religious group to whom he assumed Blacks 

predominantly belonged. Admittedly, given the assistant prosecutor's anticipation 

that defendant's parents and other Baptist ministers from the Newark area would 

be alibi and/or character witnesses, *543 it may seem that he excluded Blacks and 

therefore Baptists on the basis of valid trial-related reasons. But these alleged trial-

related reasons sweep so broadly as to attenuate their validity, for on these 

assumptions, the exclusion of any and all Blacks living near Newark would be 

justifiable. If so, "valid trial-related reasons" would become so broad as to 

approximate presumed group bias itself, and so in this sense lack any real relation 

to the particular case on trial particularly where, as here, the State on voir dire 

made no attempt to determine, first, whether the black venirepersons were 

Baptists, and second, whether they would be unduly swayed by the testimony of 

black Baptist ministers. At this point, we can see that what made the reason seem 

to the assistant prosecutor a valid trial-related reason in the first place is 

assumptions about Blacks and Baptists that are quite unflattering, not to say 

invidiously discriminatory, to both the racial group and the religious group. 

In sum, the assistant prosecutor indeed did exercise his peremptory challenges as 

he "saw fit" and in doing so exceeded constitutionally-permissible bounds. The 

Appellate Division did not err in being persuaded that "the assistant prosecutor's 

reasons or explanations were `sham excuses belatedly contrived to avoid 

admitting acts of group discrimination against all the black prospective jurors.'" 199 

N.J. Super. at 413 (quoting Wheeler, supra, 583 P.2d at 765). We hold that defendant 

sustained his ultimate burden of proving, by a preponderance of the evidence, that 

the State used its peremptory challenges in violation of Article I, paragraphs 5, 9, 

and 10 of the New Jersey Constitution. 

VII 

Under the New Jersey Constitution, the right to trial by an impartial jury drawn from 

representative cross-section of the community is of "exceptional significance" and 

"goes to the very essence of a fair trial." State v. Williams, 93 N.J. 39, 60 *544 (1983). 

Its infraction may not be treated as harmless error. Accordingly, we agree with the 



Appellate Division that the case must be remanded to the Law Division for a new 

trial. 199 N.J. Super. at 413. 

Moreover, we agree with the Appellate Division's decision to give this holding 

limited retroactive effect. Id. at 414. In State v. Nash, 64 N.J. 464, 469-71 (1974), we 

considered several approaches to retroactivity in criminal decisions, noting that we 

generally have held that the following factors should be weighed in each case: (1) 

the purpose of the new rule and whether it would be furthered by a retroactive 

application; (2) the degree of reliance placed on the old rule by those who 

administered it; and (3) the effect a retroactive application would have on the 

administration of justice. See State v. Czachor, 82 N.J. 392, 408 (1982). 

This is a new rule representing a clear break with the past. Defense counsel and the 

State have relied on the former rule. To give the rule unlimited retroactivity would 

require reopening innumerable criminal convictions, creating an impossible burden 

on the State. Moreover, most information about the identity of the jurors and the 

reasons why the prosecutors exercised peremptory challenges is undoubtedly 

unavailable at this time. The chaotic aftermath certain to follow unlimited 

retroactive application patently would result in a substantial adverse effect on the 

administration of justice. This would far outweigh any purpose to be served by 

retroactive application of the new rule. 

Thus, we affirm the Appellate Division holding that the new rule will apply to this 

defendant, trials in which the jury selection commenced on or after the date of the 

Appellate Division opinion, and cases now on appeal in which the issue was 

preserved in the trial court and the record is adequate to raise the issue.[14] 

*545 VIII 

We make no claim that the framework that this opinion sets forth will ferret out, let 

alone cure, all possible abuses of peremptory challenges. Eliciting a prosecutor's 

grounds for exercising such challenges will be awkward and difficult. We offer our 

trial judges no bright-line for distinguishing between permissible grounds of 

situation-specific bias and impermissible reasons evincing presumed group bias, 

nor should they want one. Here as in other contexts we ultimately must depend on 

the judge's sense of fairness and impartial judgment. Although our decision thus is 

no panacea, it nevertheless is an important step toward insuring that in all criminal 

prosecutions in New Jersey, the defendant will be afforded his or her right to trial 

by an impartial jury drawn from a representative cross-section of the community, 



without discrimination on the basis of religious principles, race, color, ancestry, 

national origin, or sex. 

The judgment of the Appellate Division is affirmed. 

O'HERN, J., concurring. 

Except for the primacy accorded to the State Constitution, I concur in the opinion 

and judgment of the Court. We are not required in this case, as we were in State v. 

Hunt, 91 N.J. 338, 345 (1982), to inquire whether "[s]ound policy reasons" occasion 

us to look to the New Jersey Constitution as an independent state ground for 

decision. 

Although the United States Supreme Court's recent decision in Batson v. Kentucky, 

476 U.S. ___, 106 S. Ct. 1712, 90 L. Ed. 2d 69 (1986), was rooted in Equal Protection 

Clause analysis, the Court's overriding emphasis on the central position the jury 

*546 occupies in our system of justice was consistent with this Court's analysis: 

"The very idea of a jury is a body ... composed of the peers or equals of the person 

whose rights it is selected or summoned to determine; that is, of his neighbors, 

fellows, associates, persons having the same legal status in society as that which he 

holds." [Id. at ___, 106 S. Ct. at 1717, 90 L. Ed. 2d at 80-81 (quoting Strauder v. West 

Virginia, 10 Otto 303, 308, 100 U.S. 303, 308, 25 L. Ed. 664, 666 (1880)).] 

The language quoted by the Court in Batson encompasses the same fundamental 

principle that this Court finds in paragraphs 5, 9 and 10 of Article I of the New Jersey 

Constitution: 

This right to trial by an impartial jury, in our heterogeneous society where a 

defendant's "peers" include members of many diverse groups, entails the right to 

trial by a jury drawn from a representative cross-section of the community. [Ante at 

524.] 

Hence, I see no occasion to emphasize the independent state source of our 

decision. The unquestioned subordination of a federal constitutional guarantee of 

such dimension does not accord with my view of constitutional jurisprudence. 

CLIFFORD, J., dissenting. 

Except for its concurrence in the judgment of the Court, Justice O'Hern's opinion 

gains my vote. 

https://supreme.justia.com/cases/federal/us/100/303/


I do not join in the judgment of affirmance, however, not because I disagree with 

the salutary principles announced by the Court,[1] but because I do not share the 

Court's confidence that those principles are being applied correctly in this case. To 

be blunt about it, unlike the majority and the Appellate Division I am not prepared, 

on the basis of the record before us, to look the assistant prosecutor in the eye and 

charge him with giving "sham excuses belatedly contrived to avoid admitting *547 

acts of group discrimination against all the black prospective jurors." Ante at 543 

(quoting State v. Gilmore, 199 N.J. Super. 389, 413 (App.Div. 1985)). It is serious 

business to tell the State's representative that in exercising his peremptory 

challenges he "exceeded constitutionally-permissible bounds." Ante at 543. An 

indictment of that magnitude, based as it must be on a sensitive appraisal of the 

prosecutor's purpose and motives as they may have manifested themselves in the 

courtroom, is better made by the trial court. 

We can profit from an occasional reminder of the limitations that our isolation from 

the courtroom imposes on a full appreciation of the trial dynamics. As Judge Jayne 

once put it, even the best and most accurate record of oral testimony is like "a 

dehydrated peach; it has neither the substance nor the flavor of the peach before it 

was dried." Trusky v. Ford Motor Co., 19 N.J. Super. 100, 104 (App.Div. 1952). A 

bloodless record conceals subtle nuances; although we cannot always sniff them 

out, they do not often escape detection by our trial judges. 

The Court agrees that "the determination whether the prosecution exceeded 

constitutionally-permissible bounds ordinarily is better made by the trial court than 

by the Appellate Division," ante at n. 12, but it sees "no useful purpose [to be] 

served by yet another remand to the trial court." That is understandable, I suppose, 

unless one sees, as I do, a moderately useful purpose to be served in assuring that 

the State is afforded, in this case, the same fair treatment that the Court's newly-

established procedures seek to guarantee for both prosecution and defense in 

future cases as well as those that are caught up in the limited-retroactivity net. To 

that end I would order "yet another" remand to the same trial judge, Hon. A. 

Donald McKenzie, who conducted the hearings on the first remand, for further 

proceedings in keeping with the standards set forth in this Court's opinion 

specifically, to make findings of fact and conclusions of law, on the basis of the 

existing record, informed by his sense of the witnesses' credibility, as to "whether 

the defendant has carried the ultimate burden of *548 proving, by a 

preponderance of the evidence, that the prosecution exercised its peremptory 

challenges on constitutionally-impermissible grounds of presumed group bias." 

Ante at 538-539. 



Moreover, I would encourage the trial court to keep in mind, while making that 

assessment and within the newly-declared limitations of constitutional 

considerations, that 

a party is entitled to the visceral reaction of the trial attorney to the prospective 

juror, and especially to the attorney's appraisal of the venireman's visceral reaction 

to him, to the extent that it may be divined. This is difficult to identify and articulate, 

and the tendency to exaggerate it in some considerable degree is no doubt 

endemic to the trial bar; but it is nonetheless real, it is valuable, and it should be 

taken into account. [Roman v. Mitchell, 82 N.J. 336, 361, 413 A.2d 322 (1980) 

(Clifford, J., dissenting in part).] 

O'HERN, J., concurring in the result. 

For affirmance Chief Justice WILENTZ, and Justices HANDLER, POLLOCK, O'HERN, 

GARIBALDI and STEIN 6. 

For remandment Justice CLIFFORD 1. 

NOTES 

[1] The Fifth Circuit en banc reversed the panel's holding prior to Batson. United 

States v. Leslie, 783 F.2d 541 (1986). But Batson for all practical purposes reinstates 

the panel's holding. 

[2] The Appellate Division wrote: 

That guarantee has long and consistently been articulated in our case law. As long 

ago as 1900, the then Court of Errors and Appeals held that prospective jurors may 

not be "designedly excluded on account of color" from petit jury lists. Bullock v. 

State, 65 N.J.L. 557, 564 (E. & A. 1900). In State v. Stewart, 2 N.J. Super. 15, 24 

(App.Div. 1949), Judge (later Justice) Jacobs stated that "in the drawing of jury 

panels, grand or petit, there must be no intentional discrimination against persons 

because of their color." And in State v. Rochester, 54 N.J. 85 (1969), our Supreme 

Court found that "[n]o one may be disqualified from service as a grand or petit 

juror because of `race, color, creed, national origin, or ancestry'" (citing N.J.S.A. 

2A:72-7) and held that "[t]he methods of selection must be so designed as to insure 

that juries are impartially drawn from community cross-sections." 54 N.J. at 88. 

(citations omitted). Our cases accord with a long line of federal cases. Williams v. 

Florida, 399 U.S. 78, 100, 90 S. Ct. 1893, 1905, 26 L. Ed. 2d 446, 460 (1970); Apodaca 

https://law.justia.com/cases/new-jersey/supreme-court/1980/82-n-j-336-0.html
https://supreme.justia.com/cases/federal/us/399/78/


v. Oregon, 406 U.S. 404, 410-411, 92 S. Ct. 1628, 1632-1633, 32 L. Ed. 2d 184, 191 

(1972); Johnson v. Louisiana, 406 U.S. 356, 378, 92 S. Ct. 1620, 1642, 32 L. Ed. 2d 

152, 169 (1972); Smith v. Texas, 311 U.S. 128, 61 S. Ct. 164, 85 L. Ed. 84 (1940). Even 

though New Jersey established the representative cross-section rule as early as 

1949 in Stewart, the rule, however, was not made applicable to the states through 

the Sixth Amendment until the decisions in Duncan v. Louisiana, 391 U.S. 145, 88 S. 

Ct. 1444, 20 L. Ed. 2d 491 (1968), reh. den. 392 U.S. 947, 88 S. Ct. 2270, 20 L. Ed. 2d 

1412 (1968) and Taylor v. Louisiana, 419 U.S. 522, 95 S. Ct. 692, 42 L. Ed. 2d 690 

(1975). See State v. Porro, 158 N.J. Super. 269 (App.Div. 1978), cert. den. 439 U.S. 

1047, 99 S. Ct. 724, 58 L. Ed. 2d 706 (1978). 

[199 N.J. Super. at 398.] 

[3] Article I, paragraphs 5 and 1 define the core cognizable groups for purposes of 

impartial jury analysis under the representative cross-section rule, but are not 

necessarily definitive of those groups. That is, at minimum, cognizable groups 

include those defined on the basis of religious principles, race, color, ancestry, 

national origin, and sex (all of which are suspect or semi-suspect classifications 

triggering strict or intermediate scrutiny under federal equal protection analysis, 

see Cleburne v. Cleburne Living Centers, 473 U.S. ___, 105 S. Ct. 3249, 87 L. Ed. 2d 

313 (1985)). Both federal and state courts are divided as to whether groups defined 

by age, economic status, and occupation, for example, might in particular cases in 

certain communities be cognizable groups. See Note, "Limiting the Peremptory 

Challenge: Representation of Groups on Petit Juries," 86 Yale L.J. 1715, 1735 (1977). 

Indeed, some courts are divided amongst themselves on these issues. See Barber v. 

Ponte, 772 F.2d 982 (1st Cir.1985). But see Anaya v. Hanson, 781 F.2d 1 (1st 

Cir.1986). We need not resolve these questions, or the question whether other 

groups protected by the New Jersey Law Against Discrimination, N.J.S.A. 10:5-4, for 

example, veterans and the handicapped, might in certain contexts be cognizable 

groups. For, whatever the criteria for deciding such questions, Blacks clearly 

constitute a cognizable group. 

[4] Cf. McCray v. Abrams, supra, 750 F.2d at 1128-29 ("[i]t guarantees not that the 

possibility will ripen into actuality, but only the fair and undistorted chance that it 

will"); Wheeler, supra, 583 P.2d at 762 ("[w]hat it does mean ... is that a party is 

constitutionally entitled to a petit jury that is as near an approximation of the ideal 

cross-section of the community as the process of random draw permits"). 

https://supreme.justia.com/cases/federal/us/406/404/
https://supreme.justia.com/cases/federal/us/406/356/
https://supreme.justia.com/cases/federal/us/311/128/
https://supreme.justia.com/cases/federal/us/391/145/
https://supreme.justia.com/cases/federal/us/419/522/


[5] Swain traced the "very old credentials" of the peremptory challenge back to the 

England of 1305. 380 U.S. at 212-13, 85 S. Ct. at 831-32, 13 L. Ed. 2d at 768. 

Blackstone published his Commentaries in 1788-89. 

[6] We need not resolve the questions whether or to what extent these limitations 

on the prosecutor's use of peremptory challenges apply to defense counsel's. 

Nevertheless, we observe that two examples of a defense counsel's exercise of 

peremptory challenges to exclude members of a cognizable group need to be 

distinguished: One is the case of a minority defendant excluding white jurors, the 

other that of a white defendant excluding minority jurors. The Appellate Division 

spoke to the former, pointing out the futility of an attempt at such reverse 

discrimination: 

Under our nondiscriminatory rule, it will be numerically improbable for a member 

of a minority group to stack the jury. We do not envision that our decision today will 

permit reverse discrimination against whites.... A minority defendant is apt to 

exhaust his or her peremptory challenges before he or she can eliminate all 

prospective jurors identified with the majority. See Commonwealth v. Soares, 387 

N.E.2d at 515-516. 

[199 N.J. Super. at 406-07.] 

More probable and not at all futile is the latter, which the California Supreme Court 

addressed in Wheeler: 

[W]hen a white defendant is charged with a crime against a black victim, the black 

community as a whole has a legitimate interest in participating in the trial 

proceedings; that interest will be defeated if the prosecutor does not have the 

power to thwart any defense attempt to strike all blacks from the jury on the 

ground of group bias alone. [Wheeler, 583 P.2d at 765 n. 25.] 

The argument for applying Wheeler's limitations to defense counsel is considerably 

stronger in the latter than in the former case. But it will be soon enough to resolve 

this hypothetical question when a case of either sort actually presents itself to this 

Court. 

[7] There are three stages in the Burdine framework: 

First, the [defendant] has the burden of proving by the preponderance of the 

evidence a prima facie case of discrimination. Second, if the [defendant] succeeds 



in proving the prima facie case, the burden shifts to the [prosecution] to articulate 

some legitimate, nondiscriminatory reason for the [peremptory challenges]. Third, 

should the [prosecution] carry this burden, the [defendant] must then have an 

opportunity to prove by a preponderance of the evidence that the legitimate 

reasons offered by the [prosecution] were not its true reasons, but were a pretext 

for discrimination. 

[Burdine, 450 U.S. at 252-53, 101 S. Ct. at 1093, 67 L. Ed. 2d at 215.] 

[8] A New Jersey prosecutor, like a United States Attorney, 

is a representative not of an ordinary party to the controversy, but of a sovereignty 

whose obligation to govern impartially is as compelling as its obligation to govern at 

all; and whose interest, therefore, in a criminal prosecution is not that it shall win a 

case, but that justice shall be done. As such, he is in a peculiar and very definite 

sense the servant of the law, the twofold aim of which is that guilt shall not escape 

or innocence suffer. He may prosecute with earnestness and vigor indeed, he 

should do so. But, while he may strike hard blows, he is not at liberty to strike foul 

ones. It is as much his duty to refrain from improper methods calculated to 

produce a wrongful conviction as it is to use every legitimate means to bring about 

a just one. 

[Berger v. United States, 295 U.S. 78, 88, 55 S. Ct. 629, 633, 79 L. Ed. 1314, 1321 

(1935)] (emphases added). 

[9] The defendant need not be a member of the excluded group in order to allege a 

violation of the representative cross-section rule. Defendants though may well be 

more likely to carry the ultimate burden of persuasion if they are members of the 

excluded group, especially when the victim is not. 

[10] In Burdine, the United States Supreme Court stated: 

The burden of establishing a prima facie case of disparate treatment is not 

onerous. The [defendant] must prove by a preponderance of the evidence that she 

... was rejected under circumstances which give rise to an inference of unlawful 

discrimination. [450 U.S. at 253, 101 S. Ct. at 1094, 67 L. Ed. 2d at 215.] 

The Court continued: 

https://supreme.justia.com/cases/federal/us/295/78/


[T]he prima facie case "raises an inference of discrimination only because we 

presume these acts, if otherwise unexplained, are more likely than not based on 

the consideration of impermissible factors." 

[Id. at 254, 101 S. Ct. at 1094, 67 L. Ed. 2d at 216 (citation omitted).] 

[11] Or, as the United States Supreme Court has often reiterated, "the burden of 

proof shifts to the State to rebut the presumption of unconstitutional action by 

showing that permissible racially neutral selection criteria and procedures have 

produced the monochromatic result." Alexander v. Louisiana, 405 U.S. 625, 632, 92 

S. Ct. 1221, 1226, 31 L. Ed. 2d 536, 542 (1972) (quoted in Batson, supra, 476 U.S. at 

___, 106 S. Ct. at 1721, 90 L. Ed. 2d at 86, and Washington v. Davis, 426 U.S. 229, 241, 

96 S. Ct. 2040, 2048, 48 L. Ed. 2d 597, 608 (1976)). 

[12] We incorporate by reference the Appellate Division's penetrating scrutiny of 

the assistant prosecutor's reasons for peremptorily challenging each named 

venireperson, black and white. 199 N.J. Super. at 410-12. We agree with Justice 

Clifford, post at 547, that the determination whether the prosecution exceeded 

constitutionally-permissible bounds ordinarily is better made by the trial court than 

by the Appellate Division. In this case, however, no useful purpose would be served 

by yet another remand to the trial court. 

[13] To be sure, the assistant prosecutor did peremptorily challenge four white 

venirepersons. But instead of rebutting defendant's prima facie case, this ironically 

supports it. For whereas the assistant prosecutor did not seek to bring out through 

voir dire whether any of the peremptorily challenged Blacks harbored situation-

specific bias, 199 N.J. Super. at 412, he did so with respect to the four Whites 

ultimately excluded. Three of these were excused because they were friends or 

relatives of law-enforcement officials or because they had been the victim of a 

crime. Id. 

[14] In North Carolina v. Jackson, 317 N.C. 1, 343 S.E.2d 814 (1986), the Supreme 

Court of North Carolina, because Batson v. Kentucky represented a clear break 

from Swain v. Alabama, applied that decision prospectively only to cases in which 

jury selection commenced on or after the date the United States Supreme Court 

decided Batson (April 30, 1986). We note, though, that Jackson rested solely on 

federal constitutional grounds. 

[1] Specifically, I endorse the prohibition against a prosecutor's exercise of 

peremptory challenges to remove jurors on the basis of their race. I would oppose 

https://supreme.justia.com/cases/federal/us/405/625/
https://supreme.justia.com/cases/federal/us/426/229/
https://law.justia.com/cases/north-carolina/supreme-court/1986/351a84-0.html


that practice whether or not the Constitution permitted it. "Not everything the 

Constitution permits is right, nor does it outlaw everything wrong. I am opposed to 

[that practice] not because [it is] unconstitutional but because [it is] revolting." E. 

van den Haag & J. Conrad, The Death Penalty: A Debate 181 (1983). 
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SYLLABUS 

 

This syllabus is not part of the Court’s opinion.  It has been prepared by the Office of the 

Clerk for the convenience of the reader.  It has been neither reviewed nor approved by the 

Court.  In the interest of brevity, portions of an opinion may not have been summarized. 

 

State v. Wildemar A. Dangcil (A-56-20) (085665) 

 

Argued June 29, 2021-- Decided August 16, 2021 

 

SOLOMON, J., writing for the Court. 

 

 The Court considers defendant Wildemar A. Dangcil’s contentions that the hybrid 

jury-selection process implemented by the Judiciary in response to the COVID-19 

pandemic (1) deprived him of his rights to presence and representation and (2) failed to 

ensure him a jury drawn from a representative cross-section of the community. 

 

 Jury selection for defendant’s trial was scheduled for April 20, 2020, but was 

adjourned in light of the pandemic.  On July 22, 2020, in coordination with 

representatives from the Attorney General’s Office, Office of the Public Defender, 

County Prosecutors Association of New Jersey, and New Jersey State Bar Association, 

the Court established a plan to resume criminal and civil jury selections using a hybrid 

process intended to maintain the core components of pre-pandemic jury operations 

modified to protect the health and safety of jurors, attorneys, parties, and all court users. 

 

 Under the predominately virtual selection process, jurors were to be summoned 

consistent with pre-pandemic practices, except that they were to receive a summons 

notice informing them of both the virtual jury-selection process and socially distanced 

trials.  Prospective jurors also received a COVID-19 questionnaire.  Court administration 

and assignment judges were tasked with prescreening jurors for technological access and 

knowledge, and with providing devices and broadband access as necessary.  Judiciary 

staff prescreened jurors for trial availability, medical inability, and other considerations 

consistent with pre-pandemic protocols.  All case-specific questioning was conducted 

during virtual voir dire before a judge, counsel, and the parties.  Following virtual voir 

dire, a fraction of prospective jurors reported in person to courts for the final phase of 

selection with facemask and social-distancing precautions observed. 

 

 New Jersey’s first jury trial under the plan was set to begin in Bergen County on 

September 21, 2020, and defendant’s was selected as the first trial to be conducted.  

During pretrial conferences, defense counsel advised that defendant intended to challenge 

the hybrid jury-selection process, but no such challenge was filed.  On the morning of 

September 21 -- after thirteen prospective jurors were interviewed over the course of two 

hours -- defense counsel filed a challenge of the array. 
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 Brian McLaughlin, manager of jury programs for the Administrative Office of the 

Courts (AOC), attested that the same Jury Management System used to generate jury 

pools and send out summonses and questionnaires pre-pandemic was used in the hybrid 

process, with the exception of added COVID-19 related materials and the temporary 

disablement of the juror self-deferral option.  As they did pre-pandemic, jury managers 

addressed requests for disqualification, excusals, and deferrals in a standardized pre-

screening process that did not include trial-specific information.  Also consistent with 

pre-pandemic practices, juror demographic information including race, ethnicity, and 

gender was not collected. 

 

 Regarding defendant’s case, Lourdes Figueroa, jury manager for the Bergen 

County Vicinage, certified that 800 jurors were summoned.  Of that list, 197 did not 

respond, 70 summonses were returned as “undeliverable,” 178 prospective jurors did not 

qualify for service under statute, 90 were excused based on statutory factors, and 58 were 

deferred due to calendar conflicts; in the end, 207 potential jurors remained.  Only two 

prospective jurors required court-supplied equipment in order to participate; one accepted 

a tablet and one refused a device, which required that individual’s juror service to be 

rescheduled.  The juror yield for pools summoned beginning on September 21, 2020 was 

comparable to the Bergen Vicinage’s February 2020 yield. 

 

 Defense counsel attacked the hybrid process, claiming a lack of transparency and 

of juror demographic data; the purportedly unclear standards with which prospective 

jurors were excused and deferred; and the possibility that prospective jurors who were 

older, of modest means, and/or lacking in technological access were disproportionately 

excluded.  The trial court rejected defendant’s contentions both as time-barred under Rule 

1:8-3(b) and on the merits, opining that the pre- and post-pandemic selection processes 

were substantially similar, and that defendant’s arguments were “based on nothing more 

than conjecture and innuendo spun from inaccurate information and rumors.” 

 

 After the Appellate Division affirmed, defendant was convicted of and sentenced 

for resisting arrest/eluding, terroristic threats, attempted aggravated arson, and attempted 

aggravated assault.  The Court granted direct certification “limited to defendant’s 

challenge to the hybrid virtual/in-person jury selection procedure.”  246 N.J. 212 (2021). 

 

HELD:   *The pre-voir dire disqualification, excusal, or deferral of jurors is not a 

stage at which defendant is entitled to be present or be represented, and defendant has 

failed to support his representative-cross-section claim. 

 

  *In recognition of the important issues raised, but not nearly substantiated, 

in this appeal and to better assist New Jersey courts in preventing potential 

underrepresentation and irregularities stemming from the hybrid process and other 

facially neutral selection procedures, the Court directs the AOC to begin collecting 

jurors’ demographic information. 

---
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1.  The trial court correctly determined that defendant’s filed challenge was untimely.  

Rule 1:8-3(b) directs that “[a] challenge to the array shall be decided before any 

individual juror is examined.”  Relaxation of that time-bar is granted only upon a prima 

facie showing of actual prejudice to defendant’s right to a fair and impartial jury.  Here, 

defendant waited for two hours and through the questioning of thirteen prospective jurors 

before filing his challenge, and counsel’s reliance on notice of a likely challenge to the 

jury pool is unpersuasive.  Further, defendant does not set forth a prima facie claim of 

actual prejudice warranting relaxation of Rule 1:8-3(b)’s time-bar.  (pp. 17-19) 

 

2.  Defendant argues that he was deprived of his constitutional rights to be present and 

represented by counsel during the pre-voir dire disqualification, excusal, and deferral of 

jurors.  A defendant’s right to be present at trial and during critical stages of the 

adversarial process is guaranteed by the Sixth Amendment and by Article I, Paragraph 10 

of the State Constitution.  Reviewing the statutes that set the criteria for disqualifying 

jurors and that repose discretion for excusals or deferrals in the assignment judges or their 

designees, the Court notes that the process employed here was substantially the same as 

the pre-pandemic process.  (pp. 19-21) 

 

3.  Federal circuit courts have concluded that routine administrative procedures such as 

the statutory disqualification, excusal, or deferral of prospective jurors are not part of the 

true jury impanelment process and thus not a critical stage of the trial during which the 

parties and counsel must be present.  The Court agrees.  Defendant fails to provide a 

persuasive reason why he was entitled to be present and represented during the process of 

statutory qualification, excusal, and deferral set in place long prior to the pandemic.  

Further, defendant fails to articulate what vital information he and counsel may have 

gleaned from participation, given that disqualifications, excusals, and deferrals precede 

the revelation of any case-specific information.  Nor does the Court see why an excusal 

based on COVID-19 should be distinguished from one based on -- for example -- 

impending surgery.  The Court joins courts from other states in concluding that the pre-

voir dire process of disqualifying, excusing, and deferring prospective jurors is not a 

stage at which defendants and counsel are entitled to be present.  (pp. 21-24) 

 

4.  In State v. Vega-Larregui, the Court considered whether the right to a fair grand jury 

is violated by a virtual format allegedly limiting the participation of racial minorities, 

older citizens, and those of modest means.  See 246 N.J. 94, 117 (2021).  The Court 

rejected the defendant’s representative-cross-section claim, citing a lack of substantiation, 

similar pre- and post-pandemic practices, and attestation that the number of potential 

grand jurors available was “not significantly different” than pre-pandemic.  Id. at 127-28.  

The Court also concluded that the virtual process likely increased the participation of 

members of vulnerable demographic groups.  Id. at 129.  Here, the processes challenged 

-- pre-voir dire excusals and deferrals -- were in place pre-pandemic, and defendant’s 

opposition to the hybrid selection process is actually a challenge to long-standing 

procedures now presented through the “prism” of the COVID-19 crisis.  (pp. 24-26) 
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5.  A criminal defendant’s right to be fairly tried by an impartial jury is protected by both 

the Federal and the State Constitutions.  Under the latter, defendants have “the right to 

trial by a jury drawn from a representative cross-section of the community.”  State v. 

Andujar, ___ N.J. ___, ___ (2021) (slip op. at 26-27).  To challenge whether a jury pool 

was drawn from a representative cross-section of the community, a defendant is required 

to “(1) identify a constitutionally-cognizable group . . . ; (2) prove substantial 

underrepresentation over a significant period of time; and (3) show discriminatory 

purpose.”  State v. Dixon, 125 N.J. 223, 232 (1991).  (pp. 26-30) 

 

6.  Defendant asserts that, because nationwide COVID-19 statistics show 

disproportionate transmission rates and serious complications among minority 

populations, the disparity must have manifested itself in a skewed jury pool.  The 

argument is analogous to one rejected in State v. Coyle, 119 N.J. 194, 213 (1990).  One’s 

likelihood of contracting and falling seriously ill due to COVID-19 may have correlative 

ties with race and ethnicity worthy of consideration, but it does not follow that those 

particularly susceptible to, or who have contracted, COVID-19 themselves make up a 

cognizable class under a representative-cross-section analysis.  As to technology-based 

arguments, the Court rejected in Vega-Larregui a similar unsupported contention, noting 

-- as was the case here -- that prospective jurors were provided the equipment necessary 

to participate.  246 N.J. at 127-29.  Defendant has failed to make a showing that any 

cognizable group -- however identified or classified -- has been excluded from the jury 

venire in this case, and the Court therefore does not reach the question of whether age or 

financial means, for example, might be a cognizable group for purposes of a challenge to 

a jury venire.  Second, defendant failed to demonstrate substantial underrepresentation 

over a significant period of time.  Third and finally, the jury-selection procedure 

employed here was facially neutral and defendant has not shown that it was applied in a 

discriminatory manner.  Defendant fails to meet the requirements of Dixon.  (pp. 30-35) 

 

7.  The validity of a jury-selection process is not static, and the exercise of special care in 

unusual circumstances is of the utmost importance.  Defendant contends that excusal and 

deferral records have not been maintained as required by N.J.S.A. 2B:20-9(b) -- a claim 

that cannot be substantiated as such records were never requested.  Suffice it to say, those 

records should be kept.  Further, in recognition of the important issues raised, but not 

nearly substantiated, in this appeal and to better assist New Jersey courts in preventing 

potential underrepresentation and irregularities stemming from the hybrid process and 

other facially neutral selection procedures, the Court directs the AOC to begin collecting 

jurors’ demographic information.  Disclosure should be voluntary and cover a juror’s 

identified racial identity, ethnicity, and gender categories.  (pp. 35-36) 

 

AFFIRMED. 

 

CHIEF JUSTICE RABNER and JUSTICES LaVECCHIA, ALBIN, PATTERSON, 

FERNANDEZ-VINA, and PIERRE-LOUIS join in JUSTICE SOLOMON’s opinion. 
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JUSTICE SOLOMON delivered the opinion of the Court. 

 

Defendant Wildemar A. Dangcil was awaiting trial when the COVID-19 

pandemic hit and altered how we live, work, and conduct criminal trials.  

Defendant’s trial was adjourned for five months and, in the interim, the 
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Judiciary implemented a primarily virtual, hybrid jury-selection process with 

the aim of balancing public health and defendants’ constitutional rights , while 

preserving the majority of pre-pandemic practices and procedures. 

Defendant’s trial was Bergen County’s first to utilize the hybrid process.  

During the virtual phase of jury selection, defense counsel filed an Order to 

Show Cause challenging the array as not being drawn from a representative 

cross-section of the community.  The trial court rejected the challenge.  After 

the Appellate Division affirmed and remanded for resumption of the trial, 

defendant was convicted of multiple offenses, including attempted aggravated 

arson.  He was sentenced to an aggregate eighteen-year term of imprisonment. 

We granted direct certification, and before us defendant contends that 

the hybrid jury-selection process deprived him of his rights to presence and 

representation and failed to ensure him a jury drawn from a representative 

cross-section of the community.  Though the challenge is to the new hybrid 

process, it is also directed at pre-pandemic practices -- most notably pre-voir 

dire juror excusals and deferrals -- that have remained largely unchanged 

during the COVID-19 crisis. 

We are asked to consider those longstanding practices through the new 

“prism” of COVID-19.  We hold that the pre-voir dire disqualification, 

excusal, or deferral of jurors is not a stage at which defendant is entitled to be 
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present or be represented and that defendant has failed to support his 

representative-cross-section claim.  We therefore affirm.  

I. 

A. 

Following a domestic incident not relevant to this appeal, defendant was 

charged in an August 2019 Bergen County indictment with second-degree 

resisting arrest/eluding, contrary to N.J.S.A. 2C:29-2(b); fourth-degree 

contempt for violating an order entered under the Prevention of Domestic 

Violence Act of 1991, contrary to N.J.S.A. 2C:29-9(b); third-degree terroristic 

threats, contrary to N.J.S.A 2C:12-3(a); second-degree attempted aggravated 

arson, contrary to N.J.S.A. 2C:5-1(a)(1) and N.J.S.A. 2C:17-1(a)(1); and first-

degree attempted murder, contrary to N.J.S.A. 2C:5-1 and N.J.S.A. 2C:11-3. 

Jury selection for defendant’s trial was scheduled for April 20, 2020, but 

this Court suspended new jury selections and trials on March 12, 2020 in 

response to the COVID-19 pandemic.  See Sup. Ct. of N.J., Notice -- COVID-

19 Coronavirus -- Status of Court Operation -- Immediate and Upcoming 

Plans, at 1 (Mar. 12, 2020).  Defendant’s case was adjourned until the 

resumption of jury trials. 

On July 22, 2020, this Court established a plan to resume criminal and 

civil jury selections using a hybrid process intended to “maintain[] the core 
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components of pre-pandemic jury operations . . . modified to protect the health 

and safety of jurors, attorneys, parties, and all court users.”  Sup. Ct. of N.J., 

Order -- Resuming Criminal and Civil Jury Trials, at 1-2 (July 22, 2020).  

Under the predominately virtual selection process, jurors were to be 

summoned consistent with pre-pandemic practices, except that they were to 

receive a summons notice informing them of both the virtual jury-selection 

process and socially distanced trials.  Id. at 4.  Prospective jurors also received 

a COVID-19 questionnaire.  Ibid.  Court administration and assignment judges 

were tasked with prescreening jurors for technological access and knowledge, 

and with providing devices and broadband access as necessary.  Id. at 2-3.   

Judiciary staff prescreened jurors for trial availability, medical inability, 

and other considerations consistent with pre-pandemic protocols, with COVID-

19 concerns “not related to substantiated medical inability” brought before a 

judge and all case-specific questioning conducted during virtual voir dire 

before a judge, counsel, and the parties.  Id. at 4-5.  Following virtual voir 

dire, a fraction of prospective jurors reported in person to courts for the final 

phase of selection with facemask and social-distancing precautions observed.  

Id. at 2, 5.  The plan was produced in coordination with the Judiciary’s Post-

Pandemic Stakeholder Coordinating Committee, which included 

representatives from the Attorney General’s Office, Office of the Public 
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Defender (OPD), County Prosecutors Association of New Jersey (CPA), and 

New Jersey State Bar Association (NJSBA).  Sup. Ct. of N.J., Notice -- 

Resuming Criminal and Civil Jury Trials, at 3 (July 22, 2020). 

Additional guidance was provided several weeks later, specifying that 

jurors who did not meet the disqualification criteria of N.J.S.A. 2B:20-1 or 

were seeking excusal under N.J.S.A. 2B:20-10 were required to contact the 

Jury Management Office and supply substantiating documentation.  Sup. Ct. of 

N.J., Notice -- COVID-19 -- Update on Resumption of Criminal and Civil Jury 

Trials; Next Steps, at 1-2 (Sept. 11, 2020).  Jurors were contacted regarding 

the virtual format and related safety precautions and advised that they needed 

to submit a note from a healthcare provider to substantiate claims of medical 

inability to report.  Id. at 2.  Jurors were also prescreened for technological 

capability, including familiarity with virtual conferencing platforms, access to 

a private internet connection, and possession of a device with a functioning 

web camera, speaker, and microphone.  Id. at 2-3.  The Judiciary provided 

tablets and broadband to prospective jurors as necessary.  Id. at 3.  New 

Jersey’s first jury trial was set to begin in Bergen County on September 21, 

2020.  Ibid.  

 

 



7 

 

B. 

Defendant’s trial was selected as the first to be conducted in Bergen 

County.  During pretrial conferences on September 16 and 18, defense counsel 

advised that defendant intended to challenge the hybrid jury-selection process, 

but no such challenge was filed.  Finally, on the morning of September 21 -- 

after thirteen prospective jurors were interviewed over the course of two hours 

-- defense counsel filed an Order to Show Cause challenging the array and 

sought a stay.  A hearing was scheduled for September 28, but selection 

continued over four days with 178 prospective jurors interviewed and sixty-

three selected for in-person questioning to be conducted on September 29. 

In advance of the hearing, Brian McLaughlin, manager of jury programs 

for the Administrative Office of the Courts (AOC), and Lourdes Figueroa, jury 

manager for the Bergen Vicinage, presented certifications.  McLaughlin 

attested that the same Jury Management System used to generate jury pools 

and send out summonses and questionnaires pre-pandemic was used in the 

hybrid process with three exceptions:  (1) juror summons documents were 

modified to inform jurors of the virtual format and related requirements, (2) 

the juror self-deferral option1 was temporarily disabled -- requiring prospective 

 
1  Typically, jurors are able to reschedule their own service via New Jersey’s 

Juror eResponse Portal by opting to “Defer Service” and selecting a specific 

future date, provided that they do so more than a week prior to their reporting 
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jurors to contact Jury Management to request deferrals, and (3) additional 

standardized COVID-19-related communications were sent to jurors, including 

a COVID-19 questionnaire.  In keeping with pre-pandemic practices, jury 

managers addressed requests for disqualification, excusals, and deferrals in a 

standardized pre-screening process that did not include trial-specific 

information such as familiarity with the parties or counsel.  McLaughlin 

reported that, also consistent with pre-pandemic practices, juror demographic 

information including race, ethnicity, and gender was not collected. 

Regarding defendant’s case, Figueroa certified that 800 jurors were 

summoned.  Of that list, 197 did not respond or complete the summons, 70 

summonses were returned as “undeliverable,” 178 prospective jurors 

substantiated that they did not qualify for service under N.J.S.A. 2B:20-1, 90 

were excused based on substantiated N.J.S.A. 2B:20-10 factors, and 58 were 

deferred due to calendar conflicts; in the end, 207 potential jurors remained.  

Only two prospective jurors required court-supplied equipment in order to 

participate; one accepted a tablet and one refused a device, which required that 

individual’s juror service to be rescheduled.  A spreadsheet memorializing all 

232 responses to the COVID-19 questionnaire, including duplicates, was 

 

date.  See Frequently Asked Questions About Juror Service in New Jersey, at 

7, https://www.njcourts.gov/jurors/assets/juryfaq.pdf. 
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provided to the trial court in advance of selection.  The juror yield -- the 

number of qualified responsive jurors divided by summonses issued -- for 

pools summoned beginning on September 21, 2020 was 22.38%, according to 

Figueroa, comparable to the Bergen Vicinage’s February 2020 yield of 

28.37%.2  

During the hearing, defense counsel sought to question Figueroa and 

attacked the hybrid process based on a claimed lack of transparency and lack 

of juror demographic data; the purportedly unclear standards with which 

prospective jurors were excused and deferred; and the possibility that 

prospective jurors who were older, of modest means, and/or lacking in 

technological access were disproportionately excluded.  Counsel 

acknowledged that prospective juror demographic data had never been 

collected or shared in the past, but noted that the hybrid process itself was 

 
2  Juror-yield data provided to the Court by the AOC for February 2020, 

September 2020, and June 2021 differs from the figures in the record .  

Additionally, Bergen County’s yield rate surpassed the state rate in each month 

-- 32.95% to 27.27% in February 2020, 27.97% to 13.24% in September 2020 

with only three counties reporting, and 29.90% to 23.73% in June 2021.  In 

limited instances, juror-yield rates have increased from February 2020 to June 

2021, most notably in Camden County where the rate has moved up by nearly 

a percentage point -- 33.02% to 33.82%.  This data does not detail the 

representativeness of these juror pools, but it supports the general proposition 

that although Bergen County’s yield has decreased by several percentage 

points under the hybrid model, those yields still exceed the pre-pandemic 

statewide average.  



10 

 

new, stating, “I’m not saying that the process was defective. . . .  All we know 

is that we got a certification from Ms. Figueroa, and I believe a certification 

from counsel, saying this is what happened.  I don’t know that for certain.  I 

don’t know what went into those numbers.”   

The trial court rejected defendant’s contentions both as time-barred 

under Rule 1:8-3(b) and on the merits, opining that the pre-pandemic and post-

pandemic selection processes were substantially similar, and that defendant’s 

arguments were “based on nothing more than conjecture and innuendo spun 

from inaccurate information and rumors.”  The court noted that prospective 

jurors were provided with technological equipment and access as necessary, 

that jury managers had not made determinations previously addressed by 

judges on the record, that the demographic information sought by defendant 

had never been collected, and that -- far from secret -- details concerning the 

hybrid plan had been made public months in advance.  The court reported that 

technological issues were infrequent and readily addressed to ensure that each 

prospective juror was able to participate.  As for the demographic makeup of 

the pool, the trial court stated 

I have not heard a word from defense counsel about the 

demographic makeup of the jurors that we interviewed 

during the virtual phase of jury selection in this case.  

We didn’t hear it, because there isn’t a basis for 

objection.  It would have been entirely without merit.  

The jurors we interviewed most certainly represented a 

----
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cross-section of the community and, based on our 

experience in this case so far, the hybrid jury selection 

process implemented by the Supreme Court will be a 

success.   

 

Defendant’s application was denied in its entirety along with his request 

to stay proceedings.  The Appellate Division granted defendant’s emergent 

application claiming that the hybrid process lacked transparency and failed to 

ensure a jury pool drawn from a representative cross-section of the 

community, affirmed the trial court’s denial, and remanded for resumption of 

the trial.  The Appellate Division agreed that defendant’s challenge was 

untimely under Rule 1:8-3(b) and that he had failed to show actual prejudice 

permitting relaxation of the time bar.  On the merits, the Appellate Division 

concluded that defendant failed to rebut the presumption that jury selection 

was valid and produced no evidence that the selection was non-random or 

excluded any constitutionally cognizable group.   

We denied defendant’s motion for emergent relief pursuant to Rule 2:9-8 

without prejudice to defendant’s right to file a post-trial motion for direct 

certification.  Defendant’s trial resumed on October 19, and he was convicted 

on October 23 of second-degree resisting arrest/eluding, third-degree 

terroristic threats, second-degree attempted aggravated arson, and third-degree 

attempted aggravated assault, contrary to N.J.S.A. 2C:12-1(b)(2), as a lesser-

included offense to attempted murder.   
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Defendant, again, sought emergent relief under Rule 2:9-8 and we, 

again, denied without prejudice to defendant’s right to file a motion for direct 

certification following entry of a judgment of conviction.  In March of this 

year, defendant was sentenced to an aggregate eighteen-year term, with nine 

years -- those attributable to defendant’s attempted-aggravated-arson 

conviction -- subject to the No Early Release Act, N.J.S.A. 2C:43-7.2(c).   

Defendant thereafter filed a motion for direct certification pursuant to 

Rule 2:12-2.  We granted certification “limited to defendant’s challenge to the 

hybrid virtual/in-person jury selection procedure.”  246 N.J. 212 (2021).  We 

also granted leave to participate as amici curiae to the Attorney General, CPA, 

NJSBA, OPD, American Civil Liberties Union of New Jersey (ACLU), and 

Association of Criminal Defense Lawyers of New Jersey (ACDL). 

II. 

A. 

1. 

Defendant contends that the pool from which the jury for his case was 

selected likely did not represent a cross-section of the community because of 

the disproportionate effects COVID-19 has had on racial and ethnic minorities 

and women.  He points to Centers for Disease Control and Prevention (CDC) 

data showing that Black and Hispanic Americans have been significantly more 
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likely to contract, require hospitalization for, and die from COVID-19 than 

Caucasian populations as evidence that it was “probable” that a 

disproportionately low number of Black and Hispanic Americans were 

available for jury service in his trial.  Similarly, defendant cites a study 

detailing how women have disproportionately borne additional childcare 

demands during the pandemic, presumably impacting the ability of women to 

serve on juries.   

Defendant acknowledges that he is unable to demonstrate an actual lack 

of representation, but attributes that inability to Jury Management’s failure to 

maintain demographic records, the denial of his discovery request, and the 

absence of trial counsel during the excusal process.  To the latter point , 

defendant further argues that the processing of hardship excusals and deferrals 

outside his and counsel’s presence denied him of both his Sixth Amendment 

right to counsel during a critical stage of his proceedings and his own 

constitutional right to be present at all stages of his trial -- including jury 

empanelment. 

2. 

Amici curiae NJSBA, ACDL, OPD, and ACLU all support defendant’s 

general position.  The NJSBA asserts that juror excusals and deferrals outside 

the presence of defendant and counsel infringed on defendant’s right to 
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participate and deprived defense counsel of a valuable opportunity to assess 

jurors.  It adds that temporarily disabling the self-deferral option provided Jury 

Management with additional discretion with respect to deferrals -- the scope of 

which cannot be ascertained because records are not maintained. 

The ACDL asserts that the hybrid process places an additional 

requirement on prospective jurors -- reliable internet access -- that cannot be 

satisfied simply by providing devices and broadband and that inadequately 

accounts for COVID-19’s disparate impact on older and minority populations.  

The ACDL adds that the hybrid process should be used only upon the informed 

consent and knowing waiver of a defendant and argues that defendant is 

entitled to juror data and that, if none exists, the trial court must restart the 

process and collect such data.   

The OPD and ACLU, in their joint appellate brief, advance two proposed 

safeguards:  having judges rule on all COVID-19-related excusals and 

requiring the collection of prospective juror demographic information.  3 

 
3  The ACDL, OPD, and ACLU also assert that the Attorney General’s 

representation of the AOC is a conflict of interest, an issue not raised by the 

parties and therefore not considered by the Court.  See State v. O’Driscoll, 215 

N.J. 461, 479-80 (2013) (“[A]s a general rule, an amicus curiae must accept 

the case before the court as presented by the parties and cannot raise issues not 

raised by the parties.”  (alteration in original) (quoting State v. Lazo, 209 N.J. 

9, 25 (2012))). 
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B. 

1. 

 The State counters that defendant relies only on the “likely” 

disproportionate effect of COVID-19 on minority and female prospective 

jurors -- a position the State characterizes as contrary to the observations of the 

trial court, the prosecutor, and even defense counsel during the Order to Show 

Cause hearing.  The State adds that defendant’s argument that he had a right to 

be present and represented during excusals and deferrals should both be 

deemed waived for failure to raise the objection below4 and rejected in the 

same manner that numerous other jurisdictions have declined to recognize a 

right to presence and representation during the production of a jury venire.  

2. 

The Attorney General and CPA echo the State’s arguments and each 

other’s.  With respect to defendant’s representative-cross-section challenge, 

 
4  “Generally, an appellate court will not consider issues, even constitutional 

ones, which were not raised below,” State v. Galicia, 210 N.J. 364, 383 (2012), 

however “the limitation on the scope of appellate review is not absolute,” State 

v. Robinson, 200 N.J. 1, 20 (2009).  If “[t]he issue is an important one of 

public concern and ought be considered; there is no question as to our power to 

do so.”  City of Newark v. Pulverman, 12 N.J. 105, 108 (1953); see also 

Brown v. Shaw, 174 N.J. Super. 32, 39 (App. Div. 1980).  We acknowledge 

the importance of a defendant’s right to presence and representation and thus 

choose to address the issue on the merits. 
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the Attorney General rebuts defendant’s claim of underrepresentation due to 

technological access by noting that the hybrid plan provides prospective jurors 

with necessary equipment.  Defendant is unable to demonstrate that any 

disparity stemming from hardship excusals and deferrals was unreasonable 

over a sufficient period of time or the result of systematic efforts to exclude 

cognizable populations, according to the Attorney General.  The CPA concurs, 

finding defendant’s representative-cross-section claim to be speculative and 

reliance on CDC data lacking in any causal tie between minority COVID-19 

rates and substantiated grounds for excusal. 

As for defendant’s argument that he had a right to be present and 

represented during excusals and deferrals, the Attorney General submits that 

defendant waived the argument below.  With regard to the merits of the claim, 

such excusals -- made under set statutory criteria -- are administrative and 

have been handled by assignment judges and designees pre- and post-

pandemic.  The CPA adds that a defendant’s right to be present is not absolute, 

excusals are generally granted or denied prior to any disclosure of case-

specific information, and the hybrid plan’s removal of the self-deferral option 

likely increased -- rather than decreased -- the number of prospective jurors. 
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III. 

A. 

 As an initial matter, the trial court correctly determined that defendant’s 

Order to Show Cause was untimely.  Rule 1:8-3(b) directs that “[a] challenge 

to the array shall be decided before any individual juror is examined.”  Accord 

State v. Butler, 155 N.J. Super. 270, 271 (App. Div. 1978).  As this Court has 

explained, relaxation of Rule 1:8-3(b)’s time bar is to “be granted only where 

there is a prima facie showing of actual prejudice to defendant’s right to a fair 

and impartial jury.”  State v. Simon, 161 N.J. 416, 481 (1999).  Otherwise, 

“time limitations are ‘strictly enforced’ because to do otherwise would 

‘impede the orderly administration of [the] criminal justice system.’”  Ibid. 

(alteration in original) (quoting State v. Gerald, 113 N.J. 40, 128 (1988)). 

Here, defendant waited for two hours and through the questioning of 

thirteen prospective jurors before filing his Order to Show Cause.  Counsel’s 

contention that the State and trial court were on notice of a likely challenge to 

the jury pool is unpersuasive.  To agree with defendant would make courts and 

opposing parties responsible for what a defendant may do, including the filing 

of untimely challenges.  Such a system would be ripe for abuse and no doubt 

impede the efficient functioning of our courts.  Cf. H.C. Equities, LP v. 

County of Union, ___ N.J. ___ (2021) (slip op. at 29) (rejecting an 



18 

 

interpretation of the New Jersey Tort Claims Act that “would require counsel 

for a public entity to review every letter, e-mail, or other communication 

received from counsel for a potential claimant and determine whether any such 

communication, when combined with other communications, might constitute 

notice of a tort claim”); State v. Irving, 114 N.J. 427, 433 (1989) (“The 

purpose of a notice of alibi is ‘to avoid surprise at trial by the sudden 

introduction of a factual claim [that] cannot be investigated unless the trial is 

recessed to that end.’”  (alteration in original) (quoting State v. Garvin, 44 N.J. 

268, 272-73 (1965))); State v. Wyles, 462 N.J. Super. 115, 122 (App. Div. 

2020) (“The reciprocal discovery provision in [Rule] 3:13-3 . . . .  entitle[s] 

[the State] to know in advance what evidence a defendant intends to use at trial 

so that it may have a fair opportunity to investigate the veracity of such proof.”  

(alterations and omission in original) (quoting State v. Williams, 80 N.J. 472, 

478 (1979))). 

Further, defendant does not set forth a prima facie claim of actual 

prejudice warranting relaxation of Rule 1:8-3(b)’s time bar.  To the contrary, 

defense counsel specifically clarified at the Order to Show Cause hearing that 

he was “not saying that the process was defective.”  As discussed infra, we 

conclude that defendant’s right to a fair and impartial jury was not infringed by 

the hybrid selection process. 
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B. 

We first address defendant’s claim that he was deprived of his rights to 

be present and represented by counsel during the pre-voir dire disqualification, 

excusal, and deferral of jurors.  We conclude that the process of whittling 

down the jury pool based on statutory criteria and scheduling conflicts does 

not implicate a defendant’s substantive rights. 

A defendant’s right to be present at trial is guaranteed by the Sixth 

Amendment of the United States Constitution and Article I , Paragraph 10 of 

the New Jersey Constitution.  State v. Tedesco, 214 N.J. 177, 189 (2013).  This 

right is buttressed by our court rules, which state that “[t]he defendant shall be 

present at every stage of the trial, including the impaneling of the jury . . . , 

unless otherwise provided by Rule.”  R. 3:16(b).  The Sixth Amendment 

similarly guarantees defendants the right to counsel during “critical stage[s]” 

of the adversarial process, State v. Harris, 181 N.J. 391, 440 (2004), and 

Article I, Paragraph 10 of our State Constitution “is ‘consonant with the 

Federal Constitution on the issue of when the right to counsel is triggered ,’” 

State v. A.O., 198 N.J. 69, 82 (2009) (quoting State v. P.Z., 152 N.J. 86, 110 

(1997)).   

We have held that jury voir dire is a stage that triggers a defendant’s 

right to be present and to be represented by counsel.  See State v. Colbert, 190 
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N.J. 14, 21 (2007) (presence); State v. McCombs, 81 N.J. 373, 377-78 (1979) 

(counsel).  However, a defendant’s right to be present “is not absolute,” State 

v. Luna, 193 N.J. 202, 210 (2007), and the right to counsel is limited to 

“‘critical stage[s]’ of the prosecution,” meaning stages “in which the 

substantial rights of the accused may be affected ,” A.O., 198 N.J. at 82.   

In the context of jury selection, prospective jurors are disqualified from 

service by statute if they are under the age of eighteen, unable to read or 

understand English, or have a mental or physical disability preventing their 

service, among other factors.  N.J.S.A. 2B:20-1.  Also, qualified prospective 

jurors may seek to be excused if they are age seventy-five or older or if service 

would create a medical, financial, or similarly “severe” hardship.  N.J.S.A. 

2B:20-10.  Upon the denial of a request to be excused, the vicinage assignment 

judge may direct that the prospective juror’s service be deferred.  N.J.S.A. 

2B:20-11.  Excusals and deferrals are uniquely within the discretion of 

assignment judges or their designees.  See N.J.S.A. 2B:20-9. 

The process employed here was substantially the same as that followed 

before the COVID-19 pandemic.  Minor adjustments included the temporary 

disabling of the automatic-deferral option, leaving Jury Management to 

address such requests consistent with N.J.S.A. 2B:20-11.  A COVID-19-

specific questionnaire -- asking prospective jurors whether they had tested 
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positive for, or been exposed to, COVID-19 and whether they had concerns 

relating to COVID-19-related precautions, among other similar questions -- 

was also distributed as permitted by statute.  See N.J.S.A. 2B:20-3(a) (“The 

Assignment Judge may direct that questionnaires be sent to potential jurors , 

requesting that they provide pertinent information concerning their 

qualifications for jury service, and any claims for exemption or deferral.”). 

Our courts have not previously considered whether the statutory 

disqualification, excusal, or deferral of prospective jurors by an assignment 

judge or designee is a stage at which a defendant is entitled to presence and 

representation, but federal circuit courts have concluded that such “routine 

administrative procedures relating to jury selection are not part of the true jury 

impanelment process in which parties and counsel have a right to participate.”  

United States v. Greer, 285 F.3d 158, 167 (2d Cir. 2002); accord, e.g., United 

States v. Moreland, 703 F.3d 976, 982-83 (7th Cir. 2012).  In Moreland, the 

defendants challenged the excusal of several potential jurors in advance of voir 

dire due to vacation plans, business commitments, and employment obligations 

that would have created hardships if they were selected to serve on a lengthy 

trial.  703 F.3d at 982.  The Seventh Circuit rejected the defendants’ argument 

that the excusals violated their right to presence under Rule 3:16(b)’s federal 

analogue, Fed. R. Crim. P. 43(a)(2), reasoning that excusal requests and 
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related actions preceded the jury empanelment at which defendants had a right 

to be present and that it was “difficult to see what the defendant could have 

added” to the “general qualification of the jury.”  Id. at 982-83 (quoting 

Henderson v. Dugger, 925 F.2d 1309, 1316 (11th Cir. 1991)).  Likewise, in 

Greer, the Second Circuit reaffirmed its prior holdings that “hardship 

questioning is not a part of voir dire -- and thus not a critical stage of the trial 

during which the parties and counsel must be present.”  285 F.3d at 167-68 

(reviewing cases). 

We find that the same principles hold true here.  Defendant fails to 

provide a persuasive reason why he was entitled to be present and represented 

during the process of statutory qualification, excusal, and deferral set in place 

long prior to the pandemic.  Indeed, it is difficult to envision how defendant 

and counsel could have meaningfully participated in a process in which jurors 

were removed based on substantiated hardships, scheduling conflicts, and 

similar considerations.  Further, defendant fails to articulate what vital 

information he and counsel may have gleaned from participation, given that 

disqualifications, excusals, and deferrals precede the revelation of any case-

specific information.  To recognize this process as a critical stage would 

require the participation of countless sets of parties and counsel on the off 

chance that one of the prospective jurors will be directed to a particular case.   
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Alternatively, defendant and amici suggest that the importance of the 

stage may depend on whether the excusal or deferral is related to COVID-19.  

But basing a right on the unknowable answer of a prospective juror creates a 

litany of practical complications, and we strain to see why an excusal based on 

-- for example -- impending surgery would be less constitutionally significant 

than an excusal due to having recently contracted COVID-19.  See Moreland, 

703 F.3d at 983 (deciding that “[p]racticality dictates” finding that the excusal 

process precedes jury empanelment).   

We therefore decline defendant’s invitation to recognize a new critical 

stage in the prosecution of a criminal defendant.  Rather, we join sister courts 

in other states in expressly concluding that the pre-voir dire process of 

disqualifying, excusing, and deferring prospective jurors is not a stage at 

which defendants and counsel are entitled to be present.  See Orme v. State, 

896 So. 2d 725, 737 (Fla. 2005); Commonwealth v. Barnoski, 638 N.E. 2d 9, 

13-14 (Mass. 1994); Davis v. State, 767 So. 2d 986, 992 (Miss. 2000); State v. 

Sanders, 13 P.3d 460, 467-68 (N.M. 2000); State v. Hyde, 530 S.E. 2d 281, 

291-92 (N.C. 2000). 

Having determined that defendant and counsel were not entitled to be 

present during the excusal and deferral process, we turn to defendant’s final 
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contention:  that the hybrid selection process nonetheless failed to ensure a 

jury drawn from a representative cross-section of the community. 

C. 

1. 

Earlier this year we had occasion to consider an issue similar to the one 

before us:  whether a criminal defendant’s right to a fair grand jury is violated 

by a virtual format allegedly limiting the participation of racial minorities, 

older citizens, and those of modest means.  See State v. Vega-Larregui, 246 

N.J. 94, 117 (2021).  In Vega-Larregui, as in this appeal, certifications were 

submitted from statewide and county officials stating that the grand-jury 

process had “remained largely unchanged,” with disqualifications, excusals, 

and reschedulings handled in the same standardized manner as they had been 

before, and with the Judiciary providing technological equipment and training 

to prospective jurors to facilitate full participation.  Id. at 109-10.  We rejected 

the defendant’s representative-cross-section claim, citing a lack of 

substantiation, markedly similar pre- and post-pandemic practices, and 

attestation that the number of potential jurors available for virtual grand juries 

was “not significantly different” than were available pre-pandemic.  Id. at 127-

28.  To the contrary, we concluded that the virtual process likely increased -- 
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rather than decreased -- the participation of members of vulnerable 

demographic groups.  Id. at 129. 

We recognize here the limited applicability of Vega-Larregui -- most 

notably the fact that the defendant’s grand jury was selected pre-pandemic -- to 

our case, but we are nonetheless informed by our discussion there. 

We also find that the specific processes challenged here -- pre-voir dire 

excusals and deferrals -- were in place pre-pandemic and that defendant’s 

opposition to the hybrid selection process is actually a challenge to long-

standing procedures now presented through the “prism” of the COVID-19 

health crisis.  The certifications from McLaughlin and Figueroa and our own 

directives evidence that jurors were/are selected through the hybrid process in 

substantially the same way that they were selected pre-pandemic, save for 

modified summons documents, disabled juror self-deferral, and additional 

standardized communications including the COVID-19 questionnaire.  Jurors 

were required to appear before a judge or designee before being excused or 

deferred for COVID-19 concerns “not related to substantiated medical 

inability,” see Order -- Resuming Criminal and Civil Jury Trials, at 5, and 

Judiciary staff prescreened prospective jurors for technological capabilities 

and provided equipment as necessary to ensure full participation.  We note that 
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amici NJSBA and OPD were among the stakeholders whose input was elicited 

in crafting those adaptations. 

To compare the practical effects of those adjusted practices, defendant 

relies largely on general CDC data that is not specific to New Jersey, let alone 

Bergen County, and juror-yield statistics for only Bergen County -- and for 

only February 2020 and part of September 2020.  Those statistics, as detailed, 

differ by just a few percentage points and do not reveal the over- or 

underrepresentation of any specific group. 

It is with that guidance and having recognized those limitations that we 

proceed to consider defendant’s representative-cross-section claim. 

2. 

A criminal defendant’s “constitutional right to be fairly tried by an 

impartial jury” is protected by both the Sixth Amendment of the United States 

Constitution and Article I, Paragraph 10 of the New Jersey Constitution.  State 

v. Little, 246 N.J. 402, 414 (2021) (quoting State v. Williams, 93 N.J. 39, 61 

(1983)).  That right under Article I, Paragraph 10 of the State Constitution, in 

conjunction with Paragraphs 5 and 9, guarantees “defendants ‘the right to trial 

by a jury drawn from a representative cross-section of the community.’”  State 

v. Andujar, ___ N.J. ___, ___ (2021) (slip op. at 26-27) (quoting State v. 
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Gilmore, 103 N.J. 508, 524 (1986));5 see also Taylor v. Louisiana, 419 U.S. 

522, 528 (1975) (“[T]he selection of a petit jury from a representative cross 

section of the community is an essential component of the Sixth Amendment 

right to a jury trial.”).  Thus, “in all criminal prosecutions the defendant is 

entitled to trial by an impartial jury without discrimination on the basis of 

religious principles, race, color, ancestry, national origin, or sex.”  Gilmore, 

103 N.J. at 524.  The representative-cross-section requirement “appl[ies] both 

to the initial selection of the venire and to the selection of the petit jury from 

the venire.”  State v. Fuller, 182 N.J. 174, 195 (2004). 

Jury-selection processes are presumed valid and a defendant challenging 

a jury-selection process “must show by a preponderance of the believable 

evidence that the attacked process is fatally flawed.”  State v. Long, 204 N.J. 

Super. 469, 485 (Law Div. 1985).  To challenge whether a jury pool was 

drawn from a representative cross-section of the community, a defendant is 

required to 

(1) identify a constitutionally-cognizable group, that is, 

a group capable of being singled out for discriminatory 

treatment; (2) prove substantial underrepresentation 

over a significant period of time; and (3) show 

 
5  Following oral argument, defendant and the NJSBA filed submissions under 

Rule 2:6-11(d), citing Andujar as support for their contentions.  Andujar 

involved a specific prospective juror at a distinct stage of jury selection , and 

we therefore find our decision there to be largely inapplicable to the case at 

bar. 
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discriminatory purpose either by the strength of his 

statistical showing or by showing the use of racially 

non-neutral selection procedures to support the 

inference of discrimination raised by substantial 

underrepresentation. 

 

[State v. Dixon, 125 N.J. 223, 232 (1991).]6 

 

If a defendant establishes all three prongs, the burden then shifts to the State, 

which must show “that a significant state interest is manifestly and primarily 

advanced by those aspects of the jury selection process that result in 

disproportionate exclusion of the distinctive group.”  State v. Ramseur, 106 

N.J. 123, 216-17 (1987). 

 
6  Dixon cited State v. Ramseur, 106 N.J. 123 (1987), for the proposition that a 

defendant’s burden is the same under both a representative-cross-section and 

equal-protection claim.  See Dixon, 125 N.J. at 232.  Ramseur, however, 

actually bifurcated the second and third prongs of the analyses  based on United 

States Supreme Court cases that appeared to suggest that an equal-protection 

claim required a greater showing than a Sixth Amendment representative-

cross-section claim.  See 106 N.J. 215-16.  We interpret Dixon to confirm that, 

despite the subtle apparent differences, the two claims require identical 

showings and are to be treated as congruous.  In considering defendant’s 

representative-cross-section claim, therefore, we rely on the more recent, 

stringent standard of Dixon, which shares important characteristics with the 

United States Supreme Court’s more recent articulation of the relevant 

standard.  See Berghuis v. Smith, 559 U.S. 314, 327 (2010) (“To establish a 

prima facie violation of the fair-cross-section requirement, . . . a defendant 

must prove that:  (1) a group qualifying as ‘distinctive’ (2) is not fairly and 

reasonably represented in jury venires, and (3) ‘systematic exclusion’ in the 

jury-selection process accounts for the underrepresentation.”  (quoting Duren 

v. Missouri, 439 U.S. 357, 364 (1979))). 
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 Our rules and statutes pertaining to jury selection “are designed to 

pursue the goal of producing a jury in each case that is ‘as nearly impartial as 

the lot of humanity will admit.’”  State v. Tinnes, 379 N.J. Super. 179, 183 

(App. Div. 2005) (quoting Williams, 93 N.J. at 60).  The objective is to 

“produce a pool of jurors that truly reflect community standards and in which 

all have an equal chance of serving.”  Long, 204 N.J. Super. at 485 (footnote 

omitted).   

 “Equal chance” is the operative phrase because the representative-cross-

section requirement does not guarantee proportional representation of each 

demographic group within a community.  Fuller, 182 N.J. at 195.  The 

representative-cross-section requirement serves to “make[] possible a diversity 

of perspectives that fosters an ‘overall impartiality of the deliberative 

process,’” ibid. (emphasis added) (quoting Gilmore, 103 N.J. at 525), “not to 

guarantee proportional representation of every diverse group on every jury, let 

alone to mandate disproportional representation by setting aside a spot for 

every discrete group on every jury,” Gilmore, 103 N.J. at 525; see also 

Ramseur, 106 N.J. at 216 (“[A] defendant has no right to a jury that includes 

members of his own race.”).  At the same time, however, “[t]he fair cross-

section principle . . . is designed to achieve results, not just assure 

opportunities; thus ‘“compilers of jury lists may drift into discrimination by 
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not taking affirmative action to prevent it.”’”  Ramseur, 106 N.J. at 227 

(quoting People v. Harris, 679 P.2d 433, 446 (Cal. 1984)). 

3. 

Having identified the hurdle standing between defendant and the relief 

he seeks, we conclude that he fails to clear it.  We analyze the facts and 

considerations before us under Dixon in the interest of providing guidance for 

future challenges. 

First, with respect to identifying a constitutionally cognizable group, we 

have found such groups to “at minimum . . . include those defined on the basis 

of religious principles, race, color, ancestry, national origin, and sex.”  

Gilmore, 103 N.J. at 526 n.3; see also State v. Bellamy, 260 N.J. Super. 449, 

456-57 (App. Div. 1992) (“[T]o be classified as cognizable under Gilmore, a 

group must be one that has been historically excluded, on the basis of 

stereotypical prejudices, from full participation in the significant duties and 

privileges of American citizenship.”  (synthesizing guidance from Gilmore and 

City of Cleburne v. Cleburne Living Center, Inc., 473 U.S. 432 (1985))). 

We note at the outset that -- contrary to prior similar challenges -- 

defendant here provides no useful data for us to consider.  Rather he asserts 

that, because nationwide COVID-19 statistics show disproportionate 

transmission rates and serious complications among minority populations , the 
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disparity must have manifested itself in a skewed jury pool.  The argument is 

analogous to one we rejected in State v. Coyle, in which the defendant argued 

that two municipalities were underrepresented in three jury panels .  See 119 

N.J. 194, 213 (1990).  We determined that the defendant’s argument was not, 

in fact, that members of a cognizable group were excluded.  Id. at 213-14.  

One’s likelihood of contracting and falling seriously ill due to COVID-19 may, 

similar to the municipality in which they live, have correlative ties with race 

and ethnicity worthy of consideration, but it does not follow that those 

particularly susceptible to, or who have contracted, COVID-19 themselves 

make up a cognizable class under a representative-cross-section analysis.   

As to technology-based arguments, we rejected in Vega-Larregui a 

similar unsupported contention that the virtual process led inexorably to an 

unrepresentative jury pool, noting -- as was the case here -- that prospective 

jurors were provided the equipment necessary to participate.  246 N.J. at 127-

29; see also Weeks v. State, 396 S.W.3d 737, 742-45 (Tex. App. 2013) 

(dismissing the defendant’s challenge to an “e-juror” selection process).  Age-

based groups have not been recognized as constitutionally cognizable by either 

the Appellate Division, see Bellamy, 260 N.J. Super. at 456-57, or federal 

courts, see, e.g., Silagy v. Peters, 905 F.2d 986, 1010-11 (7th Cir. 1990) 

(declining to adopt the petitioner’s position that individuals over the age of 
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seventy represent a cognizable group).  Federal courts have also declined to 

recognize those of modest means as a cognizable group.  See United States v. 

Gonzalez-Velez, 466 F.3d 27, 39 (1st Cir. 2006) (finding no support for the 

defendant’s claim that public-housing residents are a cognizable group); 

United States v. Kleifgen, 557 F.2d 1293, 1296 (9th Cir. 1977) (“[N]either 

non-high school graduates, non-working people, nor the young are cognizable 

classes.”).  Nor have they discerned a representative-cross-section violation in 

the exclusion of minority jurors due to illness.  See United States v. Dunnican, 

961 F.3d 859, 880 (6th Cir. 2020) (rejecting the defendant’s representative-

cross-section claim premised on the removal and replacement of a lone Black 

juror due to illness).   

Importantly, defendant has failed to make a showing that any cognizable 

group -- however identified or classified -- has been excluded from the jury 

venire in this case.  Therefore, we do not have to determine here whether age 

or financial means, for example, might be a cognizable group for purposes of a 

challenge to a jury venire.    

Second, even if defendant has identified a constitutionally cognizable 

group, he fails to demonstrate substantial underrepresentation over a 

significant period of time.  “[M]embers of a cognizable group, like all 

potential jurors, may be excused for reasons not rising to the level of removal 
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for cause.”  Fuller, 182 N.J. at 201.  What constitutes substantial 

underrepresentation varies from case to case, and we have declined to adopt a 

particular standard for analyzing such claims.  See Ramseur, 106 N.J. at 217-

222.  Here, defendant has provided no data for comparison other than juror-

yield statistics that are comparable to Bergen County’s pre-pandemic yields.  

Likewise, defendant is unable to demonstrate underrepresentation over a 

significant period of time by applying general, nationwide CDC data to his one 

jury pool.  See Dixon, 125 N.J. at 235 (finding uncompelling a dated survey of 

500 jurors, in part, because it covered an insufficient period of time); Coyle, 

119 N.J. at 214 (“Whatever a significant period of time might be, it surely is 

not three weeks.”). 

Third and finally, we conclude that the jury-selection procedure 

employed here was facially neutral and defendant has not shown that the 

neutral procedure was applied in a discriminatory manner.  See Coyle, 119 

N.J. at 214.  As has been repeatedly referenced, the hybrid process of jury 

selection is substantially similar to pre-pandemic practices, and defendant has 

failed to demonstrate that application of those same practices through the 

“prism” of COVID-19 amounts to discriminatory intent.  See State v. 

Hightower, 120 N.J. 378, 401 (1990) (finding that a county’s “facially neutral” 

practice of compiling petit-jury lists from motor-vehicle and voting records 
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rebutted the defendant’s representative-cross-section and equal-protection 

claims).  As in Gerald, we find that, here, “the methods used were chosen out 

of a commitment to improve the juror-selection process rather than an attempt 

to undermine or to inject invidious discrimination into it.”  113 N.J. at 132; see 

also Ramseur, 106 N.J. at 226 (noting New Jersey’s efforts toward achieving 

greater juror representativeness, including the addition of Department of Motor 

Vehicle lists in compiling jury pools).   

The hybrid process was intended to balance public health and safety with 

the “the fundamental rights established by the United States Constitution and 

the New Jersey State Constitution, including meaningful participation by 

attorneys and parties in the jury selection process ,” see Order -- Resuming 

Criminal and Civil Jury Trials, at 2, and we find success in the similarity 

between pre- and post-pandemic juror yields.  Facets complained of, such as 

removal of the automatic-deferral option, logically increased the size and 

representativeness of jury pools, and prospective jurors were doubtlessly more 

likely to be willing and able to participate with additional precautions like 

limiting the number of in-person jurors to accommodate social distancing.  See 

Vega-Larregui, 246 N.J. at 129 (determining that virtual grand-jury procedures 

increased representation). 
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Because we find that defendant fails to meet the requirements of Dixon, 

we need not consider the State’s interest in the hybrid selection process.  We 

close by recognizing that the validity of a jury-selection process is not static, 

and the exercise of special care in unusual circumstances is of the utmost 

importance.  Defendant, for instance, contends that excusal and deferral 

records have not been maintained as required by N.J.S.A. 2B:20-9(b) -- a 

claim that cannot be substantiated as such records were never requested by 

defense counsel in this case.  Suffice it to say, records should be kept.  Our 

courts, jury managers, and stakeholders must remain vigilant in the event that 

the facially neutral practices we approve of here result in underrepresentation 

of a cognizable group despite all best efforts.  See Ramseur, 106 N.J. at 227 

(“[J]ury officials may not sit by idly in the belief that no constitutional 

complaint may be lodged against a random selection mechanism” because 

exclusive reliance on “facially ‘neutral’” approaches that nonetheless permit 

systematic underrepresentation can themselves “become constitutionally 

suspect”).  Irregularities may result from imperfect application of measures 

aimed at improving the selection process.  See Gerald, 113 N.J. at 133.   

In recognition of the important issues raised, but not nearly 

substantiated, in this appeal and to better assist our courts in preventing 

potential underrepresentation and irregularities stemming from the hybrid 
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process and other facially neutral selection procedures, we direct the AOC to 

begin collecting jurors’ demographic information.  Disclosure should be 

voluntary and cover a juror’s identified racial identity, ethnicity, and gender 

categories.  “Perfection may not be attainable but its pursuit should be 

relentless.”  Long, 204 N.J. Super. at 486. 

IV. 

The judgment of the trial court is affirmed. 

 

CHIEF JUSTICE RABNER and JUSTICES LaVECCHIA, ALBIN, 

PATTERSON, FERNANDEZ-VINA, and PIERRE-LOUIS join in JUSTICE 

SOLOMON’s opinion. 
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Arizona Peremptory Challenge Campaign1 

 

Two Arizona state appellate judges - Hon. Peter Swann and Hon. Paul McMurdie – filed a 

proposal to end the practice of peremptory challenges in both civil and criminal trials. Their 

petition was filed following the Arizona Supreme Court’s initiative to study and address racial 

justice issues as part of its strategic agenda. The initiative was announced at the December 2020 

meeting of the Arizona Judicial Council. Their proposal to abolish peremptory challenges was 

adopted over the Working Group’s proposal to reduce peremptory challenges.  

 

Swann and McMurdie argued for adopting the proposed changes, which go further than what the 

reform advocates were initially considering, to “effectively put a stop to intentional and 

unintentional bias in jury selection without burdening counsel and the courts with increasingly 

complex motion and appellate practice.” Reform advocates had been pushing for reforms similar 

to that of Washington and California, to allow consideration of unconscious bias in showing a 

strike is discriminatory and defining presumptively invalid excuses for striking jurors.  

 

The judges recognize the controversy in eliminating peremptory challenges, but base their 

petition on the notion that “practitioners’ concerns [should be] secondary and [the Court should] 

implement a simpler system of jury selection that is inherently fair.” Indeed, Judge Swann signed 

another petition that advocated the adoption of the rule that models Washington’s and 

California’s approaches. “Though we advocate the abolition of peremptories as the better 

solution, we embrace and incorporate the scholarship underlying the [alternative rule].” That 

said, they noted that the Washington and California rules are “well-intentioned” but “too 

nuanced to achieve their desired effect in the real world.”  

 

The judges noted that in England, peremptory strikes were abolished in 1988 and in Canada in 

2019.2 In Arizona, they were sharply reduced during the COVID-19 pandemic. They anticipate 

this abolition to “substantially streamline the jury system.”  

 
1 The proposal and all of the comments can be found here.  
2 The Arizona State Bar Association points out that this is a false comparison because when they used peremptory 
challenges in these countries, prospective jurors could not be questioned about their beliefs during voir dire. British 
prosecutors got around this elimination of peremptory challenges by creating the “standby,” which permits a 
prosecutor to remove a prospective juror from the panel “for cause,” but requiring a for-cause showing if the panel 
was not filled by the remaining prospective jurors. If not filled, a for-cause showing needed to be made for the 
standby juror. Prosecutors have an unlimited number of standbys. The abolition of peremptories in Canada was not 
universally supported. Also, the authors note that these countries give less power and discretion than American 

NEW JERSEY STATE BAR ASSOCIATION 

mailto:lchapland@njsba.com
https://www.azcourts.gov/Rules-Forum/aft/1208


___________________________________________________________________________________________________________________________ 
New Jersey Law Center  •  One Constitution Square •  New Brunswick, New Jersey 08901-1500 

(732) 214-8510 • Fax (732) 249-2815 • lchapland@njsba.com  
 

 

 

An argument in favor of abolishing peremptory strikes is the necessity to overdraw jurors to 

accommodate for the number of peremptory strikes that the rules permitted. They consider the 

substantial percentage of jurors who appear “merely fodder for arbitrary hunch-based strikes” 

and argue that respect for jurors, considerations of costs to the courts, the public and counsel 

favor abolition of peremptory challenges.  

 

Their arguments break down to the following:  

 

- Peremptory challenges are not a Constitutional mandate and create an arguably illusory 

partiality in the final jury allowing lawyers to “justify such aims to themselves by pointing 

to the equal opportunity that both sides have in Arizona to distort the jury pool.” They 

argue that the abuse on both sides of the use of peremptory challenges militates against the 

jury is comprised of a “representative cross section.”  

 

- Reviewing data on peremptory strikes, it can be argued that race plays a significant role in 

jury selection on either side of the litigation table. Yet the necessity of them does not play 

out. In Arizona, they say that only five cases have been reversed over a Batson challenge. 

“We now have the worst of all worlds – a discriminatory practice successfully perpetrated 

by litigants on all sides, an avalanche of collateral litigation, and no meaningful remedy.  

 

- They promote their approach as a “neutral rule” to fulfill the objective of building public 

trust and confidence and abolishing a de facto discriminatory practice.  
 

Summary Of Those Opposing the Swann-McMurdie Proposal 
 

Opponents of the Swann-McMurdie proposal argue that peremptory strikes are the one tool to 

help deliver an impartial jury. “Judges are human and subject to making mistakes just like 

anyone else in the system,” said the Maricopa County Attorney’s Office. “Judges do not know 

the nuances of a case as well as the litigants do. What strikes a litigant as a clearly biased 

response from a juror might not strike the judge in the same way.” They further point out that 

judges sometimes fail to remove jurors for cause and therefore peremptory strikes must be used. 

If that is the case, there is no reversible error as long as the jury that decided the case was 

impartial. Without peremptory strikes, if a juror is not removed for cause, the trial goes forward 

with a biased juror “and the case would likely result in, at best, a mistrial, requiring a new trial, 

or an acquittal.” Either way, without the opportunity to remove a biased juror who was not 

removed for cause, there is a significant increase in litigation and judicial resources that could be 

avoided with a peremptory strike opportunity.  

 

 
juries, especially in sentencing. Arizona imposes the death penalty, unlike these countries. The Arizona Attorney 
General also notes that England’s approach eliminates unnecessary hung juries by permitting judges to accept 
“nonunamimous verdicts of 10-2 after two hours and ten minutes of deliberation.” This is unconstitutional in the 
United States. Further, in Canada, the abolition of peremptory challenges also came with an expansion of the 
“authority of the judge presiding over jury selection” to grant challenges for cause.”  
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A minority of the Committee on Superior Court members oppose the abolition of peremptory 

challenges, pointing out that the low number of Batson appeals means that the Arizona trial 

judges are applying the rule properly and effectively.  

 

In Mohave County Superior Court, the majority of judges opposed the complete abolition of 

peremptory challenges and a minority neither support, nor object to the rule change. They all 

agreed that peremptory challenges be limited to two challenges per party. They, too, cite to the 

concern that the bias may not be readily available except to the individual party and therefore a 

judge cannot be called upon to make the call on strikes. “We are concerned that without 

peremptory challenges, criminal defendants would be required to acquiesce to jurors who have 

expressed views that disfavor them, but who promise to keep an open mind.” They urge being 

permitted to strike these jurors “because of the likelihood that implicit bias or prejudice would 

influence their decisions.” An important note with regard to Arizona’s reduction of peremptory 

challenges during the pandemic is that several motions have been filed objecting to this reduction 

and all by criminal defendants. This highlights the fact that this is an important criminal defense 

tool. They also argue that civil litigants should not be penalized because of the small number of 

prosecutors who abuse peremptory challenges in criminal cases. Unlike in Yavapai County, they 

argue that it still takes about a half a day to conduct jury selection even with the reduced number 

of challenges.  

 

Similarly, the Central Arizona National Lawyers Guild opposes the complete abolition of 

peremptory challenges, favoring a reform of them. They argue that peremptory challenges 

cements the legitimacy of jury trials “by giving litigants a say in who will judge the facts” and 

promotes confidence in the jury trial system. It notes that the Swann-McMurdie proposal “fails 

to acknowledge that the core purpose of the peremptory strike is not designed to make juries 

unbiased. Rather, the purpose of the peremptory challenge was to help ensure the legal system 

did not seem to be biased, as to perform its high function the best way ‘justice must satisfy the 

appearance of justice.” Citing to Girvan, Cramer, Titcomb, Neal, Brodsky, The Propriety of 

Peremptory Challenges for Perceived Personality Traits, 27 Law & Psychol. Rev. 49, 54 (2013) 

(internal citations and quotations omitted). They further cite the legal treatise in pointing out that 

“Social scientific research supports the notion that litigants who perceive the justice system as 

procedurally fair are more willing to support it, even when they lose a case.” Another important 

point they make is that the Arizona judiciary seemingly has a disproportionate number of 

prosecutors on the bench, thus the gap between the judiciary and the bar on this issue. They also 

note that jurors are not reliable self reporters of bias and that judges are more concerned with 

efficiency than fairness during jury selection. They cite to a number of resources to support this 

premise. Finally, they cite to Washington’s framework noting that that judges can be trained in 

implicient bias. “By expressly acknowledging the historical shortcomings of the judiciary to root 

out bias in our courts and setting forth a test which embraces a collective inquiry into the 

unspoken but forceful discriminatory motivations of a litigant, reform, not abolition of 

peremptory strikes, will promote confidence in our justice systems. 

 

The Arizona Chapter of the American College of Trial Lawyers voiced strong concerns that trials 

are “threatened by unpersuadable jurors, who not only are incapable of impartiality, but 

frequently hijack deliberations to expound on grievances and world views they bring into the 
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process.” They view the unpersuadable juror to be worsening, pointing to polarization and 

evidence-bending to advance a preferred narrative. They say that the misuse of peremptory 

challenges is occasional and those who misuse them should be penalized, rather than banning 

peremptory challenges altogether.  

 

The Arizona Prosecuting Attorneys’ Advisory Council points out that jurors will say and do 

things on a jury venire that do not accurately reflect their feelings because they would not want 

to admit personal biases. They also point out that judges are not as adept at ferreting out biases in 

a particular case as the attorneys working the case. They also doubt jurors who assert a bias and 

then claim they can be open-minded. They would support reducing peremptory challenges.  

 

The Arizona State Bar also doubts that jurors will be open-minded despite stated biases in its 

opposition to the abolition of peremptory challenges. They cite to psychological studies that 

found people mistakenly hold the belief that they are not biased or are unable to self-identify 

biases. This is called the “illusion of objectivity.” See D.A. Armor, The Illusion of Objectivity: A  

Bias in the Perception of  Freedom from Bias, Dissertation Abstracts International: Section B: 

The Sciences and Engineering, 59(9-B), 5163 (1999). They also argue that the voir dire system 

in place is not equipped to ferret out implicit bias. Judges mainly ask yes or no questions, 

without giving jurors the opportunity to explain. They doubt questionnaires are effective because 

it is common for jurors to answer one way in a questionnaire and another way during voir dire. 

They disagree that a complete abolition will streamline the jury process, pointing out that this 

will beg a more robust voir dire. They also point out that one can expect there to be appeals for 

every denial of a challenge for cause in criminal cases “because the elimination of peremptory 

challenges will most likely pave the way for automatic reversal on appeal.”  

 

Summary Of Those Supporting the Swann-McMurdie Proposal 

 

Speaking in support of the proposal, the Arizona Attorneys for Criminal Justice describe it as “a 

functioning and workable framework to address the very real problem of discriminatory use of 

peremptory strikes.” AACJ supports either a proposal to limit peremptory strikes or abolish 

them, though it believes that something must be done to change the current system. They offer 

other options, however, including:  

 

- Abolishing peremptory strikes only for prosecutors, taking issue with Swann and 

McMurdie’s assertion that this assertion “seems odd.”  

- Suspending peremptory strikes on an experimental basis for one or two years and collect 

data.  

 

The Committee on Superior Court commented that in addition to the potential for intentional 

discrimination or for unconscious bias, peremptory strikes “can and often do result in juries that 

do not fairly reflect their communities.” They argue that eliminating the peremptory strike would 

be a “significant step” toward making juries more representative and make the jury selection 

process fairer. Additionally, they seem to rely on judges to streamline the jury selection process.  
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A majority of the Yavapai County Superior Court judges support the abolition of peremptory 

challenges citing to their experiences during the shutdown during the pandemic. They pointed 

out that in order to empanel an eight-person jury, they need to qualify at least 22 jurors (26 for a 

12-person jury), with each side getting six peremptory challenges. This requires the jury 

commissioner to summons between 65 and 95 citizens to ensure they meet this requirement. But 

during the pandemic, they limited peremptory challenges to two, which meant they needed 14 

jurors to seat 10 and 18 jurors to seat 14. In their county, they used a more thorough 

questionnaire to dismiss early those who cannot serve due to hardship and cause. Of the 

remaining jurors, they go to the courthouse. The judges have noted that the time to select a jury 

“dropped significantly” and several juries were selected within an hour. Only one judge objected 

strongly to the abolition of peremptory challenges and he sits entirely in criminal.  

 

Mikel Steinfeld, a criminal defense attorney, supports the abolition of peremptories. He asserts 

that the discrimination that occurs in the reformed systems “is simply masked by more savvy 

justifications.” He argues that by modifying the analysis of a peremptory strike, it strengthens a 

“false veneer.” He dismisses concerns about the abolition resulting in more aggressive voir dires 

by pointing out that judges still maintain the power to step in and permitting objections.  

 

Civil trial attorneys Andrew M. Jacobs and Marsha Cotton voiced concern over the proposal’s 

permitting of stipulating to juror dismissals, stating that this is not really an abolition of 

peremptories.  

 

A summary of the comments in support and opposing the proposal are as follows:  
 

Support 

- Committee on Superior Court (voted to support – 11-4, 3 abstaining) 

- Yavapai County Superior Court (voted to support 9-1) 

- Mikel Steinfeld (Maricopa County Public Defender) 

- Arizona Attorneys for Criminal Justice 

 

Oppose 

- Brian Snyder (Plaintiff Med Mal and Persona Injury) 

- Tim Casey, Commercial Litigation 

- James Schoppman, Chief Deputy Mohave County Attorney 

- William H. Sandweg, III (civil trial layer, personal injury; professor at Sandra Day 

O’Connor College of Law) 

- Mohave Superior Court  

- Central Arizona National Lawyer’s Guild 

- AZ Chapter of American College of Trial Lawyers 

- AZ Prosecuting Attorneys’ Advisory Counsel 

- State Bar of Arizona 

- Andrew M. Jacobs (Appellate Practice) 

- Marsha Cotton (commercial litigation) 

- Michael E. Bradford (Personal Injury and Wrongful Death) 

- Mutual Insurance Company of Arizona 
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- HonorHealth 

- Phoenix Chapter of American Board of Trial Advocates 

- Arizona Attorney General’s Office 

- Maricopa County Attorney’s Office 

- Arizona Medical Association 

- Arizona Osteopathic Medical Association 

- Arizona Chamber of Commerce and Industry 
 

No Position/Other 

- Arizona Black Bar: Supports changes to Rule 24, but takes no position on this rule change 

“except to register its concern that complete abolition of peremptory strikes could have 

unintended and undesirable consequences, including eliminating the process of validly 

striking biased jurors, prolonging voir dire, and increasing appeal rates, all to the 

substantial harm of the party.” 
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Domenick Carmagnola, a Certified Civil Trial Attorney, concentrates his 

practice in the areas of labor and employment law representing  

management and individual defendants in both the private and public   

sector; non-compete litigation; appellate practice; commercial litigation 

and business disputes. His practice involves counseling on, and litigation 

of, all types of labor and employment matters including discrimination  

claims, sexual harassment claims, breach of contract, whistleblower,  

public policy and employment-at-will claims, restrictive covenant and  

trade secret matters, business torts, NLRB claims and ERISA claims. He  

also provides advice concerning company policies and procedures,  

training of employees and performs internal corporate investigation.  

His firm is the New Jersey member of Worklaw® Network, a network of  

independent law firms that focus their practices exclusively in the area  

of labor and employment law. 

 

He is the President of the New Jersey State Bar Association (NJSBA). He  

has been an active member of the NJSBA for many years.  He served as 

a member of the NJSBA Board of Trustees from 2008 to 2014.  He was  

the Chair of the NJSBA Labor and Employment Section from 2011-2013 

and is an Editor Emeritus of the NJSBA Labor and Employment Law  



Quarterly, having previously served as Editor-in-Chief, Managing Editor 

and Editorial Board member. He is also a Past President of the Sidney 

Reitman Labor and Employment Law American Inn of Court (2001-2007). 

He is a past President of the Essex County Bar Association (ECBA)  

(2002-2003), having also served ECBA as Vice-President, Treasurer,  

Secretary and a Trustee.  

 

Domenick has received the recognition of his peers throughout his  

legal career.  Among his many honors and awards, he has been  

designated one of New Jersey Monthly magazine’s “Super Lawyers”  

from 2005 to the present including a “Top 10” designation (2007, 2009, 

2010, 2011, 2012, 2013, 2014 and 2015) and “Top 100”  designation (200

5, 2006, 2007, 2008, 2009, 2010, 2011, 2012, 2013, 2014, 2015, 2016, 20

17 and 2018)*, named in The Best Lawyers in America, named "Top 40 

Lawyers Under 40" by the New Jersey Law Journal in 2002 and was the r

ecipient of the NJBA Young Lawyers Division "Young Lawyers of The  

Year: Professional Achievement Award" in 1998. 

*The Super Lawyers list is issued by Thomson Reuters.  See the Super Lawye

rs website for a description of the selection methodology and other 

information about Super Lawyers (https://www.superlawyers.com/about/sel

ection_process.html).  No aspect of this advertisement has been approved 

 by the Supreme Court of New Jersey. 

 

Domenick is a frequent lecturer on labor and employment, trade  

secrets and restrictive covenant matters. He co-authored the chapter  

on "Employment Torts" in the Desk Reference Book, Business Torts  

Litigation (ABA 1992, 1999 and 2004) and was an Editor/Chapter  

Co-Author of the ABA publication Employment Litigation Handbook (AB

A, 1998) Desk Reference and was an Editor/Chapter Author of New  

Jersey Labor and Employment Law, published by New Jersey ICLE (ICLE, 

1998 and 2005). He was an Associate Editor of the ECBA book, Traps for 
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the Unwary (ECBA, 1997) and served as Chair of ECBA History Committe

e that compiled a book celebrating the 100th anniversary of the Essex  

County Bar Association. He also served as Special Editor of the Employ

ment Law issue of New Jersey Lawyer, the Magazine published in April 

1999. 
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• Business Disputes / Shareholder Disputes 

Certified Legal Specialties 
• Certified Civil Trial Attorney 
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Education 
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• Seton Hall University 



o Bachelor of Arts 
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• Chapter, Employment Torts (Co-Author), Business Torts Desk  

Reference Book, American Bar Association, 1992 

• Chapter, Employment Torts (Co-Author), Business Torts Desk  

Reference Book, American Bar Association, 1999 

• Chapter, Employment Torts (Co-Author), Business Torts Desk  

Reference Book, American Bar Association, 2004 

• "Special Evidentiary Concerns" (Co-Author), Employment  

Litigation Handbook, ABA, 1998 

• Editor, With Honor and Dignity: 100 Years of the Practice of Law in 

Essex County, ECBA, November, 1998 

• Associate Editor, Traps for the Unwary, ECBA/New Jersey Lawyers 

Diary and Manual, 1997 

• Editor/Chapter Author, NJSBA-ICLE Book, New Jersey Labor and  

Employment Law, ICLE, 1998 

• Special Editor, New Jersey Lawyer, The Magazine, Employment  

Law, No. 196, April, 1999 



• "Damage Issues in Employment Suits", 5 NJL 2268, October 21, 19

96 

• "The Changing Landscape of Restrictive Covenants", 144 N.J.L.J. 12

66, June 24, 1996 

• Emerging Defense Considerations in Public Policy and  

Employment Discrimination Cases (Co-Author), American Bar  

Association Section on Litigation, Fall, 1989 

• Resume Fraud, New Jersey State Bar Association Labor and  

Employment Law Quarterly, Spring, 1993 

• Recent Judicial Developments, New Jersey State Bar Association  

Labor and Employment Section Newsletter 
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• Certified Civil Trial Attorney 

• Martindale-Hubbell, AV rated 

• Chambers USA "Leading Business Lawyers" in Labor and Employ

ment Law, 2003 – Present 

• U.S. News & World Report, Tier 1 Law Firm – N.J. Employment Law

-Management 



• “The Best Lawyers in America”, Woodward White 

• Recognition, “New Jersey Super Lawyers” New Jersey Monthly  
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2012, 2013, 2014, 2015, 2016, 2017 and 2018) 
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• NJSBA Young Lawyer of the Year Professional Achievement Award 
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• Civil Trial Attorney Award, ECBA (2005) 
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• New Jersey State Bar Association, President-Elect (2020) 

• New Jersey State Bar Association, First Vice President (2019) 
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• New Jersey State Bar Association, Treasurer (2017-2018) 

• New Jersey State Bar Association, Secretary (2016-2017) 



• New Jersey State Bar Association, Trustee (2008-2014) 

• New Jersey State Bar Association, Labor and Employment, Civil  

Trial Bar Sections, Member 

• Chair, Judicial and Prosecutorial Committee, New Jersey State Bar 

Association (2018-2019) 

• Chair, Labor and Employment Law Section, New Jersey State Bar 

Association (2011-2013) 

• President, Essex County Bar Association (2002-03) 

• President, NJSBA Sidney Reitman Labor and Employment Law  
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Background
Raymond M. Brown has decades of experience as a highly

respected civil and criminal litigator. He focuses his practice

in white collar criminal defense, international human rights

compliance, internal investigations, and complex

commercial litigation on behalf of individuals, corporations,

and government entities. He counsels foreign and domestic

multinationals on a broad range of corporate risk

management, governance, and transactional issues. He has

been a leader in the development of the practice of law

concerning the regulation and enforcement of business

requirements for human rights compliance, both

domestically and on the international stage.
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Practice Areas

Litigation

Criminal Defense and

Governmental and Internal

Investigations

Cannabis and Hemp Law

Attorney Ethics &

Professional Misconduct

News

Raymond has extensive experience as a trial lawyer,

including numerous high-pro�le cases. He represented U.S.

Senator Robert Menendez as defense co-counsel in a public

corruption and bribery case brought by the U.S.

government, which ended in a hung jury, subsequent

mistrial, and dismissal of charges against Senator

Menendez. His other prominent cases have included the

nine-month trial involving former U.S. Secretary of Labor

Raymond J. Donovan and the successful eight-year defense

of senior executives of a major multinational corporation

charged with environmental violations. Raymond has also

represented a large municipality in COVID-19 related

litigation.

Raymond has defended clients in state and federal courts

and before administrative tribunals. He has appeared in

courts in 12 U.S. states and conducted investigations

throughout the country as well as in Kenya and elsewhere in

East Africa, El Salvador, the Cayman Islands, Switzerland, the

Bahamas, Colombia, and Sierra Leone. He also has

signi�cant international experience qualifying as counsel

before the International Criminal Court in the Hague, where

he represents victims in the Darfur genocide.

A devoted advocate for human rights, Raymond was a

student activist and an important participant in the 1968

occupation of Columbia University.; he and other

participants contributed to “A Time to Stir,” a collection of

essays written by participants. A documentary �lm is also in

production. 
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Member, Association of Criminal Defense Lawyers of

New Jersey; past President
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Pashman Stein Walder
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Jersey Law Journal For Being

Named Law Firm of the Year -

Finalist 2021

August 19, 2021 - Fourteen

Pashman Stein Walder

Hayden Partners Included in

2022 Best Lawyers® Lists

July 17,2021 - CJ Gri�n and

Raymond M. Brown Quoted

in Articles in Law360 and in

New Jersey Law Journal

Regarding "Monumental" NJ

Supreme Court Ruling on

Implicit Bias in Jury Selection

June 22, 2021 - Raymond M.

Brown Quoted in New Jersey

Law Journal Article Regarding

Juneteenth

May 21, 2021 - Pashman

Stein Walder Hayden Practice
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Events

Member, New Jersey State Bar Association, Criminal

Law Section; member, Task Force on Judicial

Independence

Member, American Bar Association; Appointed

member, Center for Human Rights; member, Sections

of Criminal Justice and International Law

Member, National Association of Criminal Defense

Lawyers; former Board member and Parliamentarian

Chosen to moderate a special Congressional Brie�ng

hosted by the Senate Human Rights Caucus

In conjunction with his role as co-founder of the

International Justice Project, was interviewed by the

South African Broadcasting Corporation on the legal

and political implications of Sudanese President Omar

Al-Bashir’s recent travel to South Africa for the African

Union (AU) Summit.

Bar/Court Admissions
New Jersey

New York

Special Court for Sierra Leone

Education
B.A., Columbia University, 1969

J.D., University of California, Berkeley School of Law,

1974

Honors and Accolades
Best Lawyers, Corporate Compliance Law, Corporate

Governance Law, Criminal Defense: General Practice,

and Criminal Defense: White Collar 2022

2020 recipient of Lifetime Achievement Award from

Essex County Bar Association

Fellow, Litigation Counsel of America

Fellow, American College of Trial Lawyers

View All

October 14, 2021 - Raymond

M. Brown Participating in

Essex County Bar Association

Forum on October 21

Examining Implicit Bias in Jury

Selection in Advance of 2021

Judicial Conference on Jury

Selection

October 14, 2021 - Raymond

M. Brown to Present at the

4th Annual Statewide

Children in Court Race Equity

Summit

July 8, 2021 - Raymond M.

Brown Presenting on "Racial

Disparities in New Jersey's

Sentencing Guidelines"

hosted by the Essex County

Bar Association

June 7, 2021 - Raymond M.

Brown participating in NJICLE

webinar, "Juneteenth - More

than Just a Holiday - Learning

from our History and

Fortifying our Future"

May 19, 2021 - Raymond

Brown Participating in New

Jersey State Bar Association

2021 Annual Meeting, CLE

Virtual Webinar, " A Year After

George Floyd: A Moment or a

Movement?"

View All

https://www.pashmanstein.com/?t=40&an=119157&anc=942&format=xml&p=12169
https://www.pashmanstein.com/?t=40&an=119160&anc=942&format=xml&p=12169
https://www.pashmanstein.com/?t=40&an=118065&anc=942&format=xml&p=12169
https://www.pashmanstein.com/?t=40&an=116615&anc=942&format=xml&p=12169
https://www.pashmanstein.com/?t=40&an=116257&anc=942&format=xml&p=12169
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Fellow, American Board of Criminal Lawyers

New Jersey Super Lawyer 2021

Receipt of a 2018 Professional Lawyer of the Year

Award from the Federal Bar of New Jersey and the New

Jersey Commission on Professionalism in the Law, in

recognition of his exemplary character, competence

and professional behavior.

Recipient of the 2018 (inaugural) Francis X. Dee Award

from the American College of Trial Lawyers, in

recognition of outstanding trial and advocacy skills and

exceptional professional conduct

Recipient of the 2018 Gerald B. O’Connor Award from

the New Jersey Association for Justice, in recognition of

his skills as a trial lawyer and his professionalism within

the legal community

2014 recipient of Litigation Counsel of America’s Peter

Perlman Service Award

2013 recipient of the Jewish National Fund Tree of Life

Award

2011 recipient of the Thurgood Marshall College Fund

Award of Excellence

2009 recipient of the NJN Foundation NJN Legacy Award

2007 recipient of the NAACP Freedom Fund Award

2005 recipient of the National Council of Women of the

USA Distinguished International Award

2005 recipient of the New Jersey O�ce of the Public

Defender Champion Defender Award

1998 recipient of the Garden State Bar Association Van

Y. Clinton Award

1998 recipient of the Macon B. Allen Black Bar

Association Recognition Award

Selected by The Best Lawyers in America© (a trademark

of Woodward/White, Inc.) as 2013 Woodbridge “Lawyer

of the Year” in the Criminal Defense: Non-White-Collar

practice area

Listed in The Best Lawyers in America© (a trademark of

Woodward/White, Inc.) in the Corporate Governance



 

 

 

 

  

  

 

 
 
Philadelphia, Pennsylvania.

the Boards of Directors of the Greater Princeton Youth Orchestra and Theater Exile in 

Jersey. He serves as a member of the Board of Trustees of the Capital Area YMCA, as well as 

charitable endeavors. He is the Chairman of the Board of Directors of Boheme Opera New 

Mr. Donahue is an active member in the community as he continues to be involved in many 

member of Stark & Stark’s Diversity, Equity & Inclusion Committee.

member of the New Jersey Supreme Court’s Committee on Jury Selection. Additionally, he is a 

Action Committee (PAC) and served as the Chairman from 2012-2014. Mr. Donahue is a 

these amicus efforts for over a decade. Furthermore, he is also a Trustee of NJAJ’s Political 

co-chair of NJAJ’s Amicus Curaie Committee and has been actively involved in

where he currently serves on the Executive Committee and Board of Governors. He is also a

He was elected the 2016-2017 President of the New Jersey Association for Justice (NJAJ)

Resumption of Jury Trials Committee.

Association (NJSBA). In addition, he currently serves on NJSBA’s Pandemic Task Force and its 

He is the immediate past Chair of the Civil Trial Bar Section of the New Jersey State Bar 

2019 term.

Executive Committee and was elected Chairman of AAJ’s Council of Presidents for the 2018- 

Governors of the American Association for Justice (AAJ). He previously served on AAJ’s 

the right to a jury trial and preserving access to our courts. He currently serves on the Board of 

Mr. Donahue continues to serve as a leader of professional associations dedicated to protecting 

He lectures frequently regarding tort liability issues as well as trial and settlement techniques.

construction accidents, commercial vehicle accidents, sexual abuse, and other serious injuries. 

Mr. Donahue specializes in products liability litigation. In addition, he represents victims of 

an expert certified as a civil trial attorney by the Supreme Court of New Jersey.

where he oversees the day-to-day operations and long-term strategic planning of the Firm. He is 

Michael G. Donahue, III, Esq. is the Managing Shareholder of Stark & Stark Attorneys at Law, 





 

Attorney Bio 

As a Certified Civil Trial Attorney and member of the American Board of Trial Advocates 
(ABOTA), Norberto A. Garcia has represented clients in a broad spectrum of personal 
injury matters including automobile accidents, construction accidents, premises 
liability, and medical malpractice. 

Mr. Garcia’s first exposure to the law was in college at Seton Hall University where he 
worked for Pressler & Pressler in East Hanover as a collection team manager. While 
attending the University of Pennsylvania Law School, he worked for the Bronx Legal Aid 
Society assisting public defenders. Shortly upon graduation from Law School, he joined 
Sinins & Bross in Newark and began working for the rights of negligence victims. He 
later joined Blume, Goldfaden, Berkowitz, Donnelly, Fried & Forte where he became a 
partner in 2008. He became Of Counsel and later partner with Javerbaum, Wurgraft in 
2013. He returned to the Blume firm as a partner effective April 1,2019. 

Born in Camaguey, Cuba, he came to the United States with his parents as a young child 
and grew up in Hudson County. He has a B.A. cum laude in history from Seton Hall 
University and graduated from the University of Pennsylvania Law School. He has been 
admitted to the bars of New Jersey, New York, and Pennsylvania. He is fluent in Spanish. 
Mr. Garcia resides in Kinnelon, New Jersey with his wife and two sons. He is a member 
of St. Mary’s Church in Pompton Lakes. 

NORBERTO A. GARCIA, ESQ.

https://www.njatty.com/firm-overview/certified-civil-trial-attorneys/
https://www.njatty.com/personal-injury/
https://www.njatty.com/personal-injury/
https://www.njatty.com/motor-vehicle-accidents/
https://www.njatty.com/construction-accidents/
https://www.njatty.com/premises-liability/
https://www.njatty.com/premises-liability/
https://www.njatty.com/medical-malpractice/


Awards & Accolades 

Designated as a New Jersey Super Lawyer from 2013 through 2021. 

Selection Process & Criteria 

Click here for Super Lawyers selection process information. 

Associations & Memberships 

Mr. Garcia is currently the Vice President of the New Jersey State Bar Foundation, an 
organization dedicated to promoting law-related education and giving all New Jersey 
residents a basic understanding of the legal system. He has also served the organization 
as a trustee since 2009. He is the co-chairperson of the New Jersey State Bar 
Association’s Diversity Committee. 

Mr. Garcia is the past president of the Hudson County Bar Association, where he served 
as a trustee from2000 through 2013, He is currently a trustee of the Hudson County Bar 
Foundation. 

Mr. Garcia has been certified by the New Jersey Supreme Court as a civil trial attorney 
since 2001. He has been active in the Hudson County Inns of Court program since 1996 
and is currently a master in the program. He served as a president of the North Hudson 
Lawyers Club in 2003. He has been co-chairperson of the Hudson County Civil Practice 
Committee since 2003. The committee serves as a liaison between the civil bench and 
bar on issues affecting civil practice, arranges seminars and holds an annual meeting 
between all the civil judges and the bar to address rule changes and other concerns. 

Mr. Garcia is a member of the executive committee of the Civil Trial Bar Section of the 
New Jersey State Bar Association. The section provides a forum for the professional 
advancement of civil trial attorneys. He served on the Supreme Court Office of Attorney 
Ethics, District VI Fee Arbitration Committee from 2004 through 2009, becoming its 
chairperson in 2009. From 2005 through 2008 he served on the Supreme Court 
Committee on Minority Affairs, which advises the New Jersey Supreme Court on how 
the state judiciary can assure fairness, impartiality and equal access to the courts. It also 
monitors legislation that may affect minority citizens of the state. 

He is an incoming 2019 trustee of the New Jersey State Bar Association. 

Lectures 

Additionally, he lectures on civil practice issues for various bar organizations including 
the New Jersey Institute for Continuing Legal Education, the New Jersey State Bar 

https://www.njatty.com/firm-overview/super-lawyers/
http://www.superlawyers.com/about/selection_process.html


Association, the New Jersey Association for Justice, The National Business Institute of 
Continuing Legal Education and the Hudson County Bar Association. 

Significant Cases & Recoveries 

Mr. Garcia has had numerous jury trial verdicts in cases where the defendant’s insurance 
company was not making any offers. In recent years these verdicts on “no-pay” cases 
include Ryou v. Kim (Bergen County) $420,000.00, Savi v. Cohen (Hudson County) 
$300,000.00, Manzanal v. Manzanal (Hudson County) $237,000.00, Pak v. Lee (Bergen 
County) $200,000.00, Magner v. Geico (Essex County) $124,000.00 and Lowery v. Smith 
(Union County) $70,000.00. 

Other significant recent trial verdicts include Suarez v. Benoit (Hudson County, Fatal Bus 
Crash) $1,240,000.00, and Baldeon v. Molfetta (Hudson County, fall on ice) 
$829,000.00. 

In addition to these jury trial verdicts, Mr. Garcia has achieved millions of dollars in 
settlements for his clients throughout his career. Recent settlements include a 
$450,000.00 dram shop case, a $625,000.00 auto case, and a $2.1 million trucking 
accident case. 

2019 NJAJ Meadowlands Seminars 

11/20/2019:  Ethics and Legal Malpractice: Investigation and Ethics: Social Media, 
Litigation Group and Use of Investigators 

11/21/19: Openings and Closings: Hear it from the Masters: Closing Argument in a 
Trucking Case 

11/22/19: Litigation at Sunrise: Damages: Embracing Prior Injuries and Claims to 
Maximize Recovery 

 





 

 

 

 

  

 

  

   

 

 

   

   

   

  

  

 

  

 

professionalism, and competence in the practice of law.

Association with the James J. McLaughlin Award, which recognizes civility, 
2019, he was honored by the Civil Trial Bar Section of the New Jersey State Bar 
since the award was initiated, and is "AV Preeminent" rated by Martindale-Hubbell. In 
He has been selected as a "Super Lawyer" by New Jersey Monthly Magazine every year 

American Bar Foundation.

Committee, where he has been a member since its formation, and is a Fellow of the 
Restarting Jury Trials. He is currently a member of the NJSBA’s Insurance Defense 
member of the NJSBA Pandemic Task Force and is Chair of the subcommittee on 
Committee, and is Co-chair of the NJSBA Judicial Administration Committee. He is a 
currently serves as a member of the NJSBA Meeting Arrangements and Programs 
Courts Committee, and the Supreme Court Committee on Expediting Civil Actions. He 
Supreme Court Committee on the Rules of Evidence, the Joint Supreme Court/NJSBA E- 
New Jersey State Bar Foundation. He previously served two terms as a member of the 
NJSBA and currently serves on its Executive Committee. He is also a Trustee of the

he still serves as a member, is a past Chair of the Civil Trial Practice Section of the 
Practice of Law, is the immediate past Chair of the NJSBA Amicus Committee on which 
Trustee of the NJSBA. He served as the Chair of the NJSBA Special Task Force on the 
to become President of the NJSBA in 2024. He previously served three terms as a 
He is the Treasurer of the New Jersey State Bar Association (NJSBA) and is anticipated 

seminars per year over the last ten years.

cases subject to the Complex Business Litigation Program, teaching an average of six 
law, as well as developments in insurance coverage law, trial techniques and handling of 
regarding a wide range of issues ranging from contractual risk transfer, products liability 
He regularly provides seminars to clients of the firm and attorneys in New Jersey 

favorable published and unpublished decisions.

Jersey Supreme Court, and the Third Circuit Court of Appeals and has numerous 
a significant number of appeals before the New Jersey Appellate Division, the New 
well as complex general liability claims involving serious injury or death. He has handled 
professional liability claims including medical, engineering, agents/brokers claims, as 
construction defect cases, environmental/toxic tort claims, products liability claims, 
successfully handled the defense through trial of construction site accidents, multi-party 
two hundred jury trials to verdict in state and federal courts in New Jersey. He has 
Since joining the firm, he has been involved in daily trial work, having tried in excess of 

co-managing partner.

graduation and subsequently has become a partner in the firm, currently serving as 

College of William and Mary in 1985. He became associated with the firm following 

1982. He received his Juris Doctor from the Marshall Wythe School of Law at the 

Association. He graduated from the Catholic University of America Magna Cum Laude in 

WILLIAM H. MERGNER, JR. is the Second Vice President of the NJ State Bar 





 
 

 

 

 

 

 

 

 

 

 Supreme Court Criminal Practice Committee.

Arbitration  Advisory  Committee.   Additionally  she   formerly  served  on  the 
Committee  on  the  Americans  with  Disabilities  Act  and  the  Supreme  Court 
of the  Essex  County  Bar  Association,  a past  member  of  the  Supreme  Court 
president of the Garden State Bar Association, a past Treasurer and Trustee 

  Active in a number of professional organizations, Ms. Teare is a past 

of  EssexCounty.

for  theHonorable  Harry  H.  Hazelwood  Jr.,  Judge  of  the  Superior  Court 

CountyAdult  Trial  Region.   She  started  her  legal  career  as  a  Law  Clerk 

theCity of Newark and Assistant Deputy Public Defender in the Essex 

  In addition, Judge Teare served as Assistant Corporation Counsel for 

Newark.

Weiner Lesniak and Legal Counsel for the Police Department of the City of 
Cities of East Orange and Plainfield.  She was an Associate with the firm of 
Jersey in various capacities.  She has served as Corporation Counsel for the 

  Prior  to  joining  the  Prosecutor’s Office,  she  practiced  law  in  New 

liaison to all outside counsel representing ECPO in civil lawsuits.

oversight  over  the  Internal  Investigations  Unit.  Additionally,  she  was  the 
ECPO  employees  and  was  the  Supervisor  of  the  PTI  program  and  had 
in that capacity, she oversaw all labor and employment matters involving the 
Administration for the Essex County Prosecutor’s Office.  Among her duties 
Before  joining  UMDNJ,  she  served  as  the  Chief  Assistant  Prosecutor  of 
Management,  for  the  University  of  Medicine  &  Dentistry  of  New  Jersey. 

  Immediately  before  joining  the  bench,  she  was  a  Director  of  Legal 

Vicinage.

Criminal Division and served as the Drug Court Judge for the Essex County 
cases  and  Post  Judgment  divorce  motions.   She  previously  sat  in  the 
where  she  presided  over  Juvenile,  Domestic  Violence,  Non-Dissolution 
Prerogative Writs.   Ms. Teare also sat in the Family Division for four years 
Landlord/Tenant  matters  along  with  Law  Division  motions  along  with 
Civil  Division  and  presided  over  cases  involving  Special  Civil  Part, 
Vicinage  and  presides  over  Criminal  Jury  trials.   She  previously  sat  in  the 
Jersey.   She  currently  sits  in  the  Criminal  Division  of  the  Essex  County 

  Siobhan  A.  Teare,  is  a  Superior  Court  Judge  for  the  State  of  New 

Hon. SIOBHAN A. TEARE, J.S.C.



 

 

 

 

 

 

 

 

 

 

 

 
  Newark.

from Tufts University and earned her J.D. from Rutgers Law School in 

  Judge Teare  received  a  B.A.  degree in  History  and  Political  Science 

achievement ranked the Inn in the top 22% of Inns across the Country.

Excellence  program  of  the  American  Inns  of  Court.  This  level  of

2008, was recognized to have achieved Silver level status by the Achieving

Under  her  leadership  the  HAET  Inn,  which  was  founded  by  the  ABWL  in

the  Past  President  of  the  Hon.  Anne  E.  Thompson  (HAET)  Inn  of  Court.

Beard School and  received the Distinguished Alumni Award in 2016, She is

  She  is a  past  member  of  the  Board  of  Trustees  for  the  Morristown-

12-16, 2011.

 33rd Annual Conference which was held in Newark, New Jersey from October 

Planning Committee for the National Association  of  Women  Judges’  (NAWJ)

Development Organization.  Judge  Teare was a  member of the New Jersey 

Foundation, The Aisha Shakir Liver Foundation, and the Harambee Community 

Organizations. These  organizations  include The Carter G. Woodson 

 Teare has served as an active Board member on various Non-Profit 

the New Jersey  State Bar Association and  the  National Bar Association. Judge 

Courts, the Essex  County  Bar, the  Hispanic  Bar  Association  of  New  Jersey, 

Courses.She   has   served   as   a   panelist   for   the   National   Center   for   State

  Judge Teare   is   a   frequent   panelist   for   Continuing   Education  

the Garden State Bar Association.

Association. She is also the recipient of the Van Y. Clinton Award, given by

Criminal Trial Attorney Achievement Award given by the Essex County Bar

Year  Award  given  by  the  New  Jersey  State  Bar  Association  and  the

of Women Judges. She is a past recipient of the Professional Lawyer of the

Bar Association, the American Bar Association and the National Association

State  Bar  Association,  the  New  Jersey  State  Bar  Association,  the  National

Bar  Association,  the  Association  of  Black  Women  Lawyers,  the  Garden

  She is active in various Bar Associations, including the Essex County


